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a In the District Court of the United States for the District of 

Columbia 

No. 59008. In Equity 

Robert C. Baldwin. Receiver. Commercial National Bank of 
Washington. D. C. a Corporation, plaintiff 

vs. 

Inland Waterways Corporation, a Corporation; United States 
Shipping Board Merchant Fixet Corporation, a Corporation; 
George H. 1)ern, Secretary of War; Arthur L. Flint. General 
Purchasing Officer and Chief of Washington Office. The 
Panama Canal; Homer S. Cummings, Attorney General of the 
United States. Successor in Interest to Alien Property Cus¬ 
todian of tiie United States; Creed Fulton Cox, Chief of 
Bureau of Insular Affairs, War Department: C. F. Brown, 
Disbursing Agent. Philippine Revenue. Bureau of Insular 
Affairs. War Department; Henry Morgenthau, Jil. Washing¬ 
ton, D. C., DEFENDANTS 

United States of America. 

District of Columbia , ss: 

Be it remembered, that in the District Court of the United States 
for the District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following papers 
were hied and proceedings had, in the above-entitled cause, to wit: 

1 Amended bill of complaint 

Filed June 4, 1936 

In the Supreme Court of the District of Columbia Holding an 

Equity Court 

Equity No. 59008 

Robert C. Baldwin, Receiver, Commercial National Bank of 
Washington, D. C. a Corporation, plaintiff 

vs. 

Inland Waterways Corporation, a Corporation: United States 
Shipping Board Merchant Fleet Corporation, a Corporation; 
George H. Derx, Secretary of War; Arthur L. Flint, General 
Purchasing Officer and Chief of Washington Office, The 
Panama Canal ; Homer S. 'Cummings, Attorney General of the 
United States, Successor in Interest to Alien Property Cus¬ 
todian of the United States: Creed Fulton Cox, Chief of 
Bureau of Insular Affairs, War Department; C. F. Brown, 
Disbursing Agent, Philippine Revenue, Bureau of Insular 
Affairs, War Department; Henry Morgenthau, Jr., Washing¬ 
ton, D. C., DEFENDANTS 

The Amended Bill of Complaint of the plaintiff filed, with leave 
of Court first had and obtained, represents to this Honorable Court 
as follows: 
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1. The plaintiff is a citizen of the United States and a resident of 
the District of Columbia, and brings this suit as the duly appointed 
and qualified receiver of the Commercial National Bank of Wash¬ 
ington, D. C.. a national banking association organized under the 
laws of the United States, formerly having its place of business and 
conducting its operations in the District of Columbia, and as more 

fully hereinafter shown. 

* 

***** * 

2 8. The defendant. Homer S. Cummings, is a citizen of the 
United States and resident of the District of Columbia, and 

is Attorney General of the United States, and is sued in his official 
capacity as Attorney General as successor in interest to the Alien 
Property Custodian of the United States, as more fully hereinafter 
shown. 

***** * * 

8 (b). The defendants, and each of them, are sued in both their 
individual and official capacities. 

9. ; The Commercial National Bank of Washington, D. C., on. to 
wit, February 27, 1933, closed its doors and suspended its operations, 
and was found and determined to be insolvent by the Comptroller 
of the Currency of the United States, and thereafter, on February 
28, 1933, plaintiff, Robert C. Baldwin was appointed receiver and 
qualified as such and since such appointment and qualification has 
been, and now is. the receiver of said bank and is now acting in 
such capacity. 

******* 

13. The Plaintiff avers that on, to wit, the 25th day of October 
1921, one Thomas W. Miller, Alien Property Custodian of the United 
States, opened a deposit account in said Commercial National Bank, 
and thereafter the title of said deposit account was changed to corre¬ 
spond to the change in personnel of the officers holding office as 
Alien Property Custodian of the United States, and from time to 
time thereafter various sums of money were deposited in said account, 
and at suspension and the closing of said bank the credit balance 
on deposit in said account, which then stood in the name of “Howard 
Sutherland, Alien Property Custodian, Special Account #2,” 
amounted to the sum of, to wit, $162,298.93. 

3 Plaintiff avers that on divers dates after the opening of the 
aforesaid deposit account and during the existence of said 

account, said Commercial National Bank unlawfully and illegally 
pledged with and to the Alien Property Custodian of the United 
States then holding: office, as security for the repayment of the in¬ 
debtedness of the Dank created by the deposit of funds in said 
account, certain of the assets of said bank, consisting of various and 
sundry bonds of the par value of, to wit, $407,000, a more detailed 
description and list of which is hereinafter set forth in Exhibit D-l, 
hereto attached and made a part hereof by this reference. 

Plaintiff avers that there was no authority or capacity in said 
Commercial National Bank to pledge said assets as aforesaid as 
security for the debts created incident to said deposits of the Alien 
Property Custodian, that said bonds thereupon became a trust, and 
were so held by the Alien Property Custodian for the benefit of 
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said bank, its depositors, creditors and stockholders. Plaintiff avers 
that from time to time subsequent to the suspension of the bank, 
a portion of said collateral was sold by the Alien Property Custodian 
of the United States, as is shown in a schedule attached hereto and 
marked Exhibit D-2, and made a part hereof by this reference, the 
total proceeds derived from said sales, including: interest coupons 
collected, amounting: to the sum of, to wit. $160,037.09. and said pro¬ 
ceeds were applied by the Alien Property Custodian toward the pay¬ 
ment of the credit balance on deposit in said Account of the Alien 
Property Custodian at the suspension of the Commercial National 
Bank, in the sum of, to wit, $162,208.93, and the unsold portion of 
said collateral was thereupon returned by said Alien Property Cus¬ 
todian to plaintiff as receiver of said bank, together with excess cash 
proceeds derived from the sale of said securities in the sum of, to 
wit. $6,738.76. 

4 Plaintiff avers that the action of said Alien Property Cus¬ 

todian in selling: said collateral as aforesaid was illegal, with¬ 
out authority of law, and that the proceeds of said sale became 
charged with, and constituted a trust for the benefit of the depositors 
and creditors and stockholders of said bank, and as such are recover¬ 
able by plaintiff from the defendant herein, Homer S. Cummings, 
Attorney General of the United States, as Successor in interest to 
the Alien Property Custodian of the United States, under and 
through an Executive Order of the President of the United States 
dated, to wit, May 1, 1934. numbered 6694. which order became effec¬ 
tive on, to wit, July 1, 1934, together with interest on said sum of, 
to wit, $162,298.93 at the legal rate from the date of the sale of said 
collateral as aforesaid to the date of the recovery of said sums by 
plaintiff, subject to adjustment and deductions for the dividends 
hereinafter next indicated. 

Plaintiff avers further that on, to wit, September 26. 1933, a first 
dividend of 20% of the amount of outstanding claims against said 
Commercial National Bank, and on. to wit, November 13, 1933. a 
second dividend of 30% upon the outstanding claims against said 
Commercial National Bank, were paid to the depositors and creditors 
of said bank who had duly established their claims against said bank 
as general creditors, and accordingly plaintiff concedes that the trust 
fund hereinbefore set forth as recoverable by plaintiff from said 
Homer S. Cummings, Attorney General of the United States, as 
Successor in interest to the Alien Property Custodian of the United 
States, is properly subject to adjustment and deduction in the sums 
representing the aforesaid dividends of 20% and 30%, respectively, 
paid to the general creditors of said Commercial National Bank. 

* * * * * * * 

16. Plaintiff further avers that the funds claimed by 
o him in the bill of complaint, as hereinbefore set forth, are 
not moneys of the United States, are not part of the revenues 
of the United States, are not subject to the control of the Secretary 
of the Treasury of the United States in his official capacity as Sec¬ 
retary of the Treasury with respect to moneys of the United States, 
and said moneys hereinbefore claimed from the defendant Inland 
Waterways Corporation are not moneys of said defendant Inland 
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Waterways Corporation, and said moneys hereinbefore claimed from 
defendant United States Shipping Board Merchant Fleet Corpora¬ 
tion are not moneys of said defendant United States Shipping Board 
Merchant Fleet Corporation, and said monevs hereinbefore claimed 
from George H. Dern and Arthur L. Flint, in connection with their 
official position relating to the Panama Canal, are not moneys of 
the Panama Canal, and said moneys hereinbefore claimed from the 
defendant Homer S. Cummings are not moneys of the United States, 
and said moneys claimed from George H. Dern. Creed Fulton Cox, 

C. F. Brown and Henry Morgenthau, Jr., are not moneys of the 
Government of the Philippine Islands, and all of said moneys 
claimed by plaintiff in said bill of complaint are part of the trust 
assets of the insolvent Commercial National Bank of Washington, 

D. C., belonging to the general creditors of the bank, out of which 
trust assets all creditors are entitled to be paid ratably. The plain¬ 
tiff further avers that said funds hereinbefore claimed by plaintiff 
in the bill of complaint have not been covered into the Treasury 
of the United States or the Treasury of any state, territory, or other 
government. Plaintiff further avers that the Commercial National 
Bank of Washington. D. C\. was never designated by the Secretary 
of the Treasury,'under regulations prescribed by said Secretary, as 
a depository of moneys of the Inland Waterways Corporation or of 
the United States Shipping Board Merchant Fleet Corporation or of 

the Government of the Canal Zone or of the Government 
6 of the Philippine Islands or of the Alien Property Custodian, 
nor did the Secretary of the Treasury exact from said Com¬ 
mercial National Bank of Washington. D. C\, the pledges of securi¬ 
ties which are the subject matter of this suit. 

Wherefore, the premises considered, plaintiff prays: 

I. That a writ of subpoena issue out of this Honorable Court to 
the defendants named herein, and each of them, requiring them to 
appear and to answer the exigencies of this Bill of Complaint. 

***** * * 

II. That this Honorable Court adjudge and determine that the de¬ 
fendant Homer S. Cummings, as the Attorney General of the United 
States, and as successor in interest to the Alien Property Custodian, 
or their successors in office, be required to account to plaintiff for the 
full sum of $162,298.93 as a trust fund, said amount representing 
proceeds from the sale of collateral security of the insolvent Com¬ 
mercial National Bank, illegally pledged to and received by said 
defendant or his predecessor or predecessors in office as an illegal, 
erroneous and unlawful pledge of said assets, as hereinabove set 
forth, to secure deposits of the Alien Property Custodian of the 
United States, together with interest on said sum of $162,298.93 at 
the legal rate, from the date of sale to the date of payment to plain¬ 
tiff, subject to credits and dividend adjustments as set forth in said 
Bill of Complaint. 

******* 

14 (b). That the Court grant such discovery and accounting as the 
nature of the case may require in order to grant the plaintiff the re¬ 
lief herein prayed. 
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7 15. And for sucli other and further relief as to this Honor¬ 

able Court may seem just and proper. 

Robert C. Baldwin. 

Receiver . 

Commercial National Bank. 

Sherley. Faust & Wilson, 

George B. Springston, 

Attorneys for Plaintiff. 

George P. Barse. 

Attorney for Comptroller of the Currency , 

of Counsel . 

District of Columbia, s*: 

R. C. Baldwin, being first duly sworn, on oath, deposes and says 
that he has read the above amended Bill of Complaint by him sub¬ 
scribed, and knows the contents thereof: that the matters and things 
therein set forth are true according to his best knowledge and belief. 

Robert C. Baldwin. 

Receiver , 

Commercial National Bank. 

Subscribed and sworn to before me this 3d dav of June. 1930. 
[seal] Josephine L. Hayes. 

Notary Public , 
District of Columbia. 

******* 


S EXHIBIT "D-l” 

Description and list of various and sundry bonds pledged by the Commercial National 
Bank of Washington, D. C., to the Alien Property Custodian of the United States 

Par value Description 

S33,000. 00 Baltimore and Ohio Railroad, Toledo-Cincinnati Division, First 
Lien 4’s of 7/1/59. 

50, 000. 00 Rio Grande & Western Railway First 4’s of July I, 1939. 

25, 000. 00 St. Paul, Kansas Citv, Short Line Railroad, First Mortgage 4}£’s 
of 2/1/41. 

25, 000. 00 Chicago, Rock Island and Pacific Railway, Series A, 4Jj’s of Sep¬ 
tember 1, 1952. 

75, 000. 00 Kansas Citv, Fort Scott and Memphis Rail wav 4’s of October 1, 
1936. 

25, 000. 00 New York, Central and Hudson River Debentures 4’s of Mav 1, 
1934. 

30, 000. 00 Milwaukee and Northern Railway First Mortgage Extended 4}*>’s 
of June 1, 1934. 

25, 000. 00 Denver and Rio Grande Railroad First Consolidated 4’s of January 
1, 1936. 

25, 000. 00 Kansas City, Memphis and Birmingham Railway 5’s of March 1, 
1934. 

20, 000. 00 City of Atlantic City, New Jersey, 5’s of February 1, 1936. 

5, 000. 00 New York, Chicago'and St. Louis Railroad 5’s, Series M of August 

1, 1936. 

9, 000. 00 Grand Rapids and Indiana Railroad Second, 4’s of October 1, 1936. 

3, 000. 00 City of Toronto, Canada, 5’s of October 1, 1935. 

6, 000. 00 Cincinnati, Hamilton and Davton Railway Second, 4’s of January 

1 1937. 

5, 000. 00 Adironak Railway Company First, 4 1 / 2 , s of March 1, 1942. 

25, 000. 00 United States Treasury Z%% Bonds of March 15, 1936/46. 

17, 000. 00 Pacific Railroad of Missouri, First Mortgage 4’s of August 1, 1938. 

4, 000. 00 Carolina, Clinchfield and Ohio Railway First Mortgage 5’s of June 
- 1, 1938. 


407, 000. 00 
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Exhibit "D-2" 


Description and list of pledged bonds sold by the Alien Property Custodian, 
together with amounts derived from the sales and dates of sales 


Par value 

Description 

Proceeds 
derived 
from stile 

Date 

$1.00Q. 00 

Baltimore and Ohio Railroad, Toledo-Cincinnati Division. 
First Lien 4's of 7/1/59. 

$193.06 

April 5. 1933. 

1.000.00 

Baltimore and Ohio Railroad, Toledo-Cincinnati Division. 
First Lien 4's of 7/1/59. 

483.72 

April 12. 1933. 

0.000.00 

Baltimore and Ohio Railroad. Toledo-Cincinnati Division. 
First Lien 4’s of 7/1/59. 

3.057.34 

March 27.1933. 

1.000.00 ; 

Baltimore and Ohio Railroad, Toledo-Cincinnati Division. 
First Lien 4's of 7/1/59. 

470.17 

April 25. 1933. 

2.000.00 

Baltimore and Ohio Railroad. Toledo-Cincinnati Division. 
First Lien 4's of 7/1/59. 

940.33 

April 25. 1933. 

:>o, ooo. oo 

Rio Orande and Western Railway First 4's of July 1.1939_ 

24. 508.34 

April 25. 1933. 

15,000.00 

St. Paul, Kansas City, Short Line Railroad First Mortgage 

4‘-'s Of 2/1/41. 

5,460. 00 

March 23,1933. 

8.000.00 

St. Paul. Kansas City, Short Line Railroad First Mortgage 

4 Vs of 2/1/41. 

2.913.01 

March 24,1933. 

2.000.00 : 

St. Paul. Kansas City, Short Line Railroad First Mortgage 

4 Vs of 2/1/41. 

7 IS. 00 

March 23.1933. 

25.000.00 

Chicago, Rock Island and Pacific Railway, Series A, 4 Vs of 
9/1/52. 

Kansas City, Fort Scott & Memphis Railway 4's of October 

1. 1936. 

5, 784. 40 

March 24.1933. 

5.000.00 

1.737.50 

April 7, 1933. 

4.000.00 

Kansas City. Fort Scott & Memphis Railway 4's of October 

1. 1936. 

1.391.25 

April 7, 1933. 

13.000. 00 

Kansas City. Fort Scott <Jfc Memphis Railway 4's of October 

1. 1936. 

4.517.50 

April C. 1933. 

21. (XX). 00 ' 

Kansas City. Fort Scott Memphis Railway 4's of October 

1. 1936. 

7. 407.50 

April 10, 1933. 

21.000.00 

Kansas City, Fort Scott & Memphis Railway 4’s of October 

1. 1936. 

7.297.50 

April 10. 1933. 

11.000.00 

Kansas City. Fort Scott & Memphis Railway 4's of October 

1. 1936. 

3.962.50 

April 11 , 1933. 

s. ooo. oo; 

New York, Central & Hudson River Debenture 4's of May 1, 
1934. 

5.204.00 

April 13, 1933. 

12.000,00 

New York. Central & Hudson River Debenture 4's of May 1, 
1934. 

7,513.83 

April 17. 1933. 

5.000,00 

• 1 

New York. Central Hudson River Debenture 4's of May 1, 
1934. 

3.130. 28 

April IS, 1933. 

25,000. 00 

i 

Denver A- Rio Grande Railroad First Consolidated 4's of Jan. 

1. 1936. 

8,180.55 

March 24. 1933. 

5.000,00 

Kansas City. Memphis Birmingham Railway 5's of March 

1. 19:54. 

2,340.07 

April 12.1933. 

10.000.00 

Kansas City, Memphis & Birmingham Railway 5's of March 

1. 1934. 

5,411.11 

March 27,1933. 

10.000,00 

Kansas City, Memphis & Birmingham Railway 5's of March 

1, 1934. 

4,869.44 

April 3. 1933. 

5.000.00 

New York. Chicago & St. Louis Railroad 5's, Series M of 
August 1. 1936. 

3.010.42 

March 22,1933. 

9.0O0.00 

Grand Rapids & Indiana Railroad Second 4's of October 1, 
1936. 

7.821.00 

March 22,1933. 

3. OOO. 00 

City of Toronto. Canada. 5's of October 1. 1935. 

2.801.25 

March 22.1933. 

0,000.00 

Cincinnati. Hamilton <!t Dayton Railway Second 4’s of Janu¬ 
ary 1. 1937. 

1M. «6 

April 4. 1933. 

10 25.000.00 

Cnited States Treasury 3 Vc Bonds of March 15,1956/46. 

25. 734.38 

March 20.1933. 

15.000. 00 

: Pacific Railroad of Missouri, First Mortgage 4's of August 1, 
193S. 

11.095.83 

April 6, 1933. 

2.000.00 

Pacific Railroad of Missouri, First Mortgage 4's of August 1, 
1938. 

1.666.78 

March 24.1933. 

4.000.00 

1 Carolina. Clinchfield & Ohio Railway First Mortgage 5's of 
June 1.1938. 

Coupons Collected. 

3.492. 22 

168,568.94 
468. 75 

169.037.69 

March 23.1933. 


11 Amended separate answer of Homer S. Cummings 

Filed July 15, 1936 

******* 

Comes now Homer S. Cummings. Attorney General of tlie United 
States, successor to all the rights, duties, powers, and functions of 
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the Alien Property Custodian of the United States, without waiving 
any of the defects or insufficiencies of the amended bill of complaint, 
and without waiving the defenses in point of law hereinafter set 
forth, for amended answer to the plaintiff's amended bill of com¬ 
plaint, says: 

1. The defendant admits the allegations of fact contained in para¬ 
graph 1 of the amended bill of complaint herein. 

2 and 3. The defendant has no interest in or concern with, the 
allegations of fact set forth in paragraphs 2 and 3 of the amended 
bill of complaint herein, but. for lack of knowledge and information 
denies the same and demands strict proof thereof if such allegations 
are material to a cause of action against him. 

4. The defendant admits the allegations of fact contained in para¬ 
graph 4 of the amended bill of complaint herein. 

5. 0. and 7. The defendant has no interest in or concern with, the 
allegations of fact set forth in paragraphs 5. 6. anti 7 of the amended 
bill of complaint herein, but, for lack of knowledge and information 
denies the same and demands strict proof thereof if such allegations 
are material to a cause of action against him. 

8. 8 (a). S (b), and 9. The defendant admits the allegations of fact 
contained in paragraphs 8, 8 (a), 8 (b), and 9 of the amended bill of 
complaint herein. 

10. 11. and 12. The defendant has no interest in or concern with, 
the allegations of fact set forth in paragraphs 10. 11, and 12 of 
12 the amended bill of complaint herein, but. for lack of knowl¬ 
edge and information denies the same and demands strict proof 
thereof if such allegations are material to a cause of action against 
him: and except that it is admitted that at the time the bill of com¬ 
plaint herein was filed, it had been determined that each unsecured 
creditor was entitled to receive dividends amounting to fifty per 
centum of his deposit; and it is specifically alleged that since the 
filing of the bill of complaint herein an additional dividend of ten 
percent has been declared. 

13. The defendant denies the allegations of fact contained in para¬ 
graph 13 of the amended bill of complaint herein, and as to the 
remaining allegations states that they are allegations of law requir¬ 
ing on answer, except that it is admitted that on the 25th day of 
October 1921, one Thomas AY. Miller. Alien Property Custodian of 
the United States opened a deposit account in the Commercial Na¬ 
tional Bank, and thereafter the name of said deposit account was 
changed to correspond to the change in personnel of the officers hold¬ 
ing office as Alien Property Custodian of the United States, and from 
time to time thereafter various sums of money were deposited in 
said account, and at the suspension and closing of said bank, the 
credit balance on deposit in said account, which then stood in the 
name of “Howard Sutherland. Alien Property Custodian. Special 
Account No. 2** amounted to the sum of $162,298.93. 

Further the defendant admits and alleges that the bank, prior to its 
suspension, pledged with the then Alien Property Custodian certain 
bonds as security for the repayment of the indebtedness of the bank 
created by said deposit. A detailed description of the bonds pledged 
is attached hereto marked “Exhibit A” and by this reference made 
a part hereof. That on or about the 19th day of November, 1924. 

."»04!tC—3S- 2 
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tlie bank and the then Alien Property Custodian agreed in 

13 writing that the pledged bonds should be placed for safe¬ 
keeping in the Federal Reserve Bank of Richmond, Virginia. 

A full. true, and correct copy of said agreement is attached hereto 
marked •‘Exhibit B'' and bv this reference is made a pan hereof. 
Exhibits “CY* “D.” “E." “F." “G,” “H“I.” and “J’* are full, true, 
and correct copies of correspondence between the Director of Finance 
and Accounts in the office of the Alien Property Custodian. Deputy 
Comptrollers of the Currency, the Receiver of the Commercial Na¬ 
tional Bank, the Federal Reserve Bank of Richmond, Virginia, 
ami the Federal Reserve Bank of New York, and said ex¬ 
hibits by this reference are made a part hereof. As indicated by this 
correspondence, it is allaged that subsequent to the suspension of the 
bank the Director of Finance and Accounts in the office of the Alien 
Property Custodian communicated with the Deputy Comptroller of 
llie Currency with reference to the sale of the pledged bonds: that 
the Receiver, had no objection to the sale of the bonds providing that 
an accounting be made to him for the overplus on said sale: that a 
Deputy Comptroller outlined a procedure for the sale of the bonds, 
and that the plan of sale through the Comptroller's representative in 
New York was satisfactory to the various parties and was thereafter 
followed. 

The defendant further admits and alleges that the total proceeds 
of the sales of the pledged securities amounted to $169,037.69. as 
shown by the schedule attached hereto marked “Exhibit K" and 
by this reference made a part hereof: that $162,298.93 of said pro¬ 
ceeds were deposited by the Alien Property Custodian in the Treas¬ 
ury of the United States and the amount was credited to “Secre¬ 
tary's; Special Deposit Account No. 8" (Administrative Expense 
Fund): that the balance in the sum of 86.738.76, together with the 
unsold pledged securities, were returned to the Receiver of the 
bank. 

14 Defendant further admits and alleges that the Commercial 
National Bank was not authorized to act as a depositary of 

moneys received by the Custodian in the administration of the Trad¬ 
ing with the Enemy Act, but. nevertheless said bank, its officers and 
agents received such moneys and knew, or should have known, of 
such lack of authority. It is further admitted that at the time the* 
bill of complaint herein was filed, it had been determined that each 
unsecured creditor of said bank was entitled to receive dividends 
amounting to fifty per centum of his deposit: and it is specificallv 
alleged that since the tiling of the bill of complaint herein an addi¬ 
tionaldividend of ten percent has been declared. 

14 and 15. The defendant has no interest in, or concern with, the 
allegations of fact set forth in paragraphs 14 and 15 of the amended 
bill of complaint herein, but. for lack of knoweldge and informa¬ 
tion denies the same and demands strict proof thereof if such 
allegations are material to a cause of action against him: and ex¬ 
cept that it is admitted that at the time the bill of complaint herein 
was filed, it had been determined that each unsecured creditor was 
entitled to receive dividends amounting to fifty per centum of his 
deposit: and it is specifically alleged that since the filing of the 
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bill of complaint herein an additional dividend of ten percent has 
been declared. 

16. The defendant for lack of knowledge and information denies 
the allegations of fact in paragraph 16 of the amended bill of com¬ 
plaint herein, except that it is admitted that the Commercial National 
Bank of Washington. I). C.. was never designated by the Secretary 
of the Treasury, under regulations prescribed bv said Secretary, ass 
a depository of moneys received by the Alien 1'roperty Custodian 
and except that it is specifically denied that the moneys claimed 
from the defendant Homer S. Cummings are not moneys of 

15 the United States: to the contrary, it is specifically alleged 
that they are moneys of the United States in the sense that 

they constitute a fund which the United States owns and controls. 

The defendant denies generally and specifically each and every 
allegation of fact contained in the plaintiff's amended bill of com¬ 
plaint, not otherwise expressly admitted, qualified or denied. 

And for’further and separate defenses to the amended bill of 
complaint filed herein, the defendant alleges, in addition to what 
has previously been alleged: 

(a) That where property was returned to former enemy owners 
under the provisions of the Trading with the Enemy Act, as 
amended, there was deducted a 2 r /i charge for the administrative, 
expenses of the office of the Alien Property Custodian, and all or 
a part of the moneys so retained were deposited in the Commercial 
National Bank to the account of the then Alien Property Custodian, 
and from this account a part or all of the expenses of this office* 
of the Government were paid. 

(b) That the Alien Property Custodian had no authority to make 
any deposits in the Commercial National Bank of moneys received 
in the administration of the Trading with the Enemy Act butj 
on the contrary was specifically required by the provisions of said 
Act to deposit such moneys in the Treasury of the United States, 
but nevertheless said bank, its officers and agents, received these, 
moneys and knew or should have known that said deposit was 
unauthorized, unlawful, and therefore void. 

(c) That the Commercial National Bank was not authorized to 
act as a depositary of moneys reecived by the Custodian in the admin¬ 
istration of the Trading with the Enemy Act. but, nevertheless, 
said bank, its officers and agents, received such moneys and knew 

or should have known of such lack of authority. * 

16 (d) That the Commercial National Bank had on hand at. 
all times up to the date of its suspension funds in excess of the 

amount of the deposit of the Alien Property Custodian. 

(e) That, as a result of the facts set forth in (b)-(d) supra, the 
Commercial National Bank never had title to the moneys so received, 
but instead held them as a trustee ex maleficio for the" benefit of the 
Alien Property Custodian and the United States. 

(f) That, pursuant to the provisions of §12 of the Trading with 
the Enemy Act, as amended, all of the moneys received by the then 
Alien Property Custodian, predecessor of this defendant," from the 
sale of pledged securities, were deposited forthwith in the Treasury 
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of the United States and the amount was credited to "Secretary’s 
Special Deposit Account No. 8“ (Administrative Expense Fund). 

(g) That the Secretary's Special Account No. 8 is subject only to 
the check of the Secretary of the Treasury. 

(h) That the present defendant has not now and never has had 
the physical custody or possession of any specific moneys resulting 
from said sale, and that said moneys were commingled with the 
general funds and assets of the Treasury and are not physically set 
apart or segregated from other specific moneys or assets of the United 
States. 

(i) That the defendant has not now and never has had a personal 
interest in the moneys received by the former Alien Property Custo¬ 
dian from the sale of the pledged securities. 

(j) That the Congress has made said credits available for the 
general or administrative expenses of the Alien Property Bureau, 
and all control of the further disposition of said administrative 
expense fund rests with the Congress of the United States. 

(k) That no individual enemy claimant has any right or inter¬ 
est in said administrative expense fund, or in any balance 

17 that mav exist after the pavment of the expenses of adminis¬ 
tration. 

And For Further and Separate DEFENSES IN POINT OF LAW 
to the amended bill of complaint tiled herein the defendant says: 

I 

The bill of complaint discloses no cause of action against the 
defendant Homer S. Cummings in his individual capacity, or in his 
official capacity as successor in interest to the Alien Property Custo¬ 
dian. 

II 

The bill of complaint and the above answer thereto reveal that 
interests of the United States would be affected by an adverse decree 
in the suit herein and therefore that this is a suit against the United 
States, which has not consented to he sued in this Court in the manner 
and for the sum of money disclosed by plaintiff's bill of complaint. 

III 

This action is nor, and does not purport to be. a suit under $0 of 
the Trading with the Enemy Act. as amended, and therefore this 
Court is without jurisdiction to affect, by any order or decree the 
funds held in the administration of said Act. 

IV 


The defendant, as successor in interest to the Alien Property 
Custodian, acts under the provisions of the Trading with the Enemy 
Act only as the agent and subordinate of the President of the United 
States: he has no possession of or control over any moneys or other 
property administered under said Act except as such agent and sub- 
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ordinate, and therefore where a suit is brought to compel the payment 
of or affecting the possession or control of any of said moneys or 
property (as the administrative expense fund) the President is an 
indispensable party; accordingly, since the President is not joined 
as a party defendant, and can not be joined as a party 

18 defendant, the bill of complaint is fatally defective localise 
of the absence of an indispensable party. 

V 

The amended bill of complaint and the above answer thereto, 
reveal that the Commercial National Bank held the funds deposited 
by the Alien Property Custodian as a trustee ex maleficio. and there¬ 
fore that the full payment of said deposit in the manner indicated 
to the defendant's predecessor in office was a proper and lawful liqui¬ 
dation of the liability of the said trustee ex maleficio. 

Wherefore, having fully answered the amended bill of complaint 
filed herein, the defendant prays that this action be dismissed as 
to him. and for such other relief as the Court may deem just. 

Jas. W. Morris. 

Assistant Attorney General. 

Leslie C. Garnett, 

United States Attorney. 

Harry LeRoy Jones. 

Edward First. 

Attorneys. Department of Justice . 

Attorneys for the Defendant. 

City of Washington. 

District of Colombia, ss ; 

Edward First, being first duly sworn, deposes and says upon 
his oath: 

That he is an attorney in the Department of Justice of the United 
States, and one of the attorneys defending the defendant Homer S. 
Cummings, Attorney General of the United States, successor to the 
Alien Property Custodian; that he makes this vertification for and 
on behalf of said defendant; that he has read the foregoing 

19 answer, and knows the contents thereof; and that he verily 
believes the facts stated therein to be true. 

Edward First, 

Attorney. Department of Justice. 

Subscribed and sworn to before me this 14th day of July 1936. 
[seal] John R. Wright. 

Notary Public. District of Columbia. 

Due service and receipt of a copy of the foregoing amended 
answer admitted this 15th day of July 1936. 

George B. Stoingston. 
Attorney for Plaintiff. 
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Bxhibit "A" 


Description tint! list of rarion* and sundry bowls pledged bit the Commercial 
National Hank of Washington. D. to the Alien Property Custodian of the 
United States 


Par value 

$33. 000. 00 

50. 000. 00 
25, 000. 00 

25. 000. 00 

75, 000. 00 

25, 000. 00 

30, 000. 00 

25. 000. 00 

25. 000. 00 

20. 000. 00 

5, 000. 00 

9. 000. 00 
3. 000. 00 

6 , 000 . 00 


5, 000. 00 
25. 000. 00 
17, 000. 00 
4. 000. 00 


407, 000. 00 


Description 

Baltimore and Ohio Railroad, Toledo-Cincinnati Division First Lien 
4’s of 7/1/59. 

Rio Grande and Western Railway First 4’s of duly 1, 1939. 

St. Paul, Kansas Citv, Short Line Railroad, First Mortgage 4}4’s of 
2/1/41. 

Chicago, Rock Island and Pacific Railway, Series A, 4!a’s of Sep¬ 
tember 1, 1952. 

Kansas Citv, Fort Scott and Memphis Railway 4’s of October 1, 
1930. 

New York, Central and Hudson River Debentures 4’s of May 1, 
1934. 

Milwaukee and Northern Railway First Mortgage Extended 4!i’s of 
June 1, 1934. 

Denver and Rio Grande Railroad First Consolidated 4’s of January 
1, 1930. 

Kansas Citv, Memphis and Birmingham Railway 5’s of March 1, 
1934. 

City of Atlantic City, New Jersey, 5’s of February 1, 1930. 

New York, Chicago and St. Louis Railroad 5’s, Series M, of August 
1, 1936. 

Grand Rapids and Indiana Railroad Second 4’s of October 1, 1936. 

City of Toronto, Canada. 5’s of October 1, 1935. 

Cincinnati, Hamilton and Davton Railwav Second 4’s of Januarv 
1, 1937. 

Adirondak Railway Company First 4,Vs of March 1, 1942. 

United States Treasury 3?.^ Bonds of March 15, 1956/46. 

Pacific Railroad of Missouri, First Mortgage 4’s of August 1, 193S. 

Carolina, Clinehfield and Ohio Railwav First Mortgage 5’s of June 
1, 1938. 


21 Exhibit "IF 

The Commercial National Bank. 

Washington. It. ('.. No re tuber 10. 1924- 

Mr. Thomas \Y. Millei:. 

Alien Property Custodian. 

Arlington Building. Washington. It. ('. 

Sir: Referring to Agreement and Indemnity Bond executed by the 
Commercial National Bank of Washington, I). C., under date of Feb¬ 
ruary 20. 1024, in favor of Thomas W. Miller. Alien Property Cus¬ 
todian, and the delivery into your possession at that date and subse¬ 
quent dates of Liberty Loan Bonds to the total par value of Two 
Hundred and Twenty Thousand ($22(),000.00) Dollars as collateral 
security for Alien Property Custodian Funds on deposit with the 
Commercial National Bank of Washington, D. C., which bonds are 
still under your control, it is mutually agreed and understood that 
the Bonds as hereinafter more fully described have this day, at your 
request, been shipped by registered mail insured to the Custodian 
Department of the Federal Reserve Bank of Richmond, to be held 
for the account of Thomas W. Miller, Alien Property Custodian, 
or his successors in office, subject to your control or the control of 
your successors in office. The description of the Bonds are as follows: 
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Description 

I’ar value 

$10,000.00 (Ten Thousand Dollars! Swond Liberty Loan Bonds, with all mi¬ 
niatured cotiiions attached. 

40.OtHl.00 (Forty Thousand Dollars) Third Liberty Loan Bonds, with all un- 
• matured coupons attached. 

170.<MH).00 (One Hundred & Seventy Thousand Dollars) Fourth Liberty Loan 
Bonds, with .all miniatured coupons attached thereto. 

It is further agreed and understood that the substitution of accept¬ 
able collateral is permissible under this agreement. 

It is further agreed and understood, upon your acknowledgment 
of this letter by signing your acceptance on the attached carbon 
and returning the same for our files, that all receipts heretofore 
executed in connection with securities received from this bank as 
collateral for Alien Property Custodian Funds are null and void. 
Respectfully, 

(Signed) L. A. Slaughter. 

Vice President. 

The bonds referred to above received and conditions agreed to. 
Signed by T. W. M., Alien Property Custodian. 11 2l 24. 


K.vhibit "C' 


February 28, 1933. 


Hon. F. G. A walt. 

Deputy Comptroller of Currency. 11 ’ ashlnyton. It. C. 

Dear Sir: I enclose a list of securities now on deposit with the 
Federal Reserve Bank, of Richmond, Virginia, to secure funds of 
the Alien Property Custodian deposited with The Commercial 
National Bank, of Washington. D. C. 

The Custodian would like to have these securities sold, as soon as 
it is practical to do so, in order to release these funds for us. 

The total par value of the securities is $407,000, as shown by the 
list. The exact balance in the Commercial National Bank can not. 
be ascertained until a statement can be obtained to enable us to 
arrive at the amount of outstanding checks. However, the balance 
will be far less than half of the par value of the securities. 

I will be glad to be advised in this matter. 

Respectfully. 

In the absence of the Custodian: 

C. 1). Bray. 

Director of Finance. <(• Accounts. 

CDB: HLM. 

Enclosure. 

23 F.eh lb It "D" 


The Commercial National Bank of Washington. 

Washington, D. ('.. March 10. l!t.}.). 

In Liquidation 

Robert C. Baldwin. Receiver. 

Dear Sir: With reference to the sale of securities you have as a 
pledge against the account of the Alien Property Custodian, $162,- 
176.79 at suspension, please be advised that I, as Receiver, will inter¬ 
pose no objection to your sale of these assets held by the Federal 
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Reserve Bank of Richmond provided an accounting is made to me 
for the overplus after the Alien Property Custodian is made whole 
as of suspension. Yon should consent, through a letter to the Fed¬ 
eral Reserve Bank of Richmond, to the transfer of these securities 
from the Federal Reserve Bank of Richmond to the Federal Reserve 
Bank of New York for sale through the Special Liquidator of Se¬ 
curities of Insolvent National Banks, with the understanding that 
thh proceeds of the bonds will be returned to the Federal Reserve 
Bank of New York to respond for the secured deposit claim of the 
Alien Property Custodian to the same extent as the bonds. 

You should be advised that the bond proceeds will be paid to you 
to the extent necessary to pay your deposit as it stood at suspension 
and the overplus will be claimed by me as Receiver as an asset to my 
trust. 

Your receipt of this letter, if you approve, and if not, your com¬ 
ments thereon, is requested. 

Very truly yours, 

(S) Rout. C. Baldwin. Receirer. 

RCB/al. 
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Exhibit "E" 


K: eb. 

COMPTROLLER OF THE CURRENCY. 

Treasury I )epartment, 
Washington. March 7, 10.}.}. 

Alien Property Custodian. 

Arlington Bail ding, Washington. D. C. 

Dear Sir: There is attached hereto for your information a copy 
of a letter sent today to the Receiver of the Commercial National 
Bank, Washington, I). C. If the plan for the sale of these securities 
through the Comptroller's representative at New York is satisfactory 
the Federal Reserve Bank of New York should be instructed by the 
Alien Property Custodian to accept instructions as to the sale of the 
securities under this plan when signed by Dr. Paul M. Atkins, Special 
Liquidator of Securities, 33 Liberty Street. New York, N. Y. 

Yours very truly, 

(Signed) Gibbs Lyons. Deputy Comptroller. 

Enclosure. 
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Exhibit "F" 


JFA:eb. 

Mr. Robert C. Baldwin. Receirer, 

Commercial National Bank, Washington, D. C. 


March 7, 1933. 


Dear Sir: Receipt is acknowledged of your letter of March Gth dis¬ 
cussing the deposit balance of the Alien Property Custodian in your 
bank at suspension which you fix in the sum of $1G2,176.79. This 
balance appears to be secured by a deposit of your bank’s assets with 
the Federal Reserve Bank of Richmond. You forward a list of the 
collateral which has l)een held for this purpose for some time, the 
last substitution being on January 1G, 1933. when securities of the face 
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value of $21,000 were substituted for securities of the face value of 
$17,000. We understand that copies of the pledge agreement cannot 
be found in your files. 

Under date of February 28th the Alien Property Custodian pre¬ 
sented this matter to this office and a search of his files has produced 
certain documents which appear to reflect the original pledge agree¬ 
ment. Photostatic copies of these documents are attached for vour 
files. 

While it is clear that funds held by the Alien Property Custodian 
are not public moneys in the strict use of that term with reference 
to moneys appropriated by Congress, it is equally dear that these 
moneys are held by an officer of the United in his public capacity. 
There are a line of authorities holding that public money consists of 
all moneys in the hands of a public officer in Ins public capacity with¬ 
out reference to the source and ultimate disposition: 

Kiechoffer v. United States, 19 Ap. I). C. 405. 

In re Reiner. 122 Fed. 109. 

City of New York v. Fox, 178 N. Y. S. 805. 

State v. McGraw, 240 Pae. 812 at 815 (Mont.). 

People v. Hamilton, 32 Pae. 52G (Calif.). 

A "on re v. Peck, 121 Pac. 700. 

Myers v. Board of Commissioners. 5G Pac. 11 (Ivans.). 

Sprat ley v. Board, 43 Pac. 232 (Ivans.). 

People v. Backus, 22 N. E. 759 (N. Y.). 

People v. McGrath, 279 Ill. 550. 

In view of these authorities it is our opinion that the prospects 
of successfully attacking the validity of this pledge would not war¬ 
rant the expenditure of the creditors’ funds. 

We understand that no facts are presented which would indicate 
a new pledge of assets sufficiently close to suspension to amount to an 
illegal preference under the provisions of the United States Code 
Annotated. Title 12, Section 91. If you are completely satisfied 
2G in this connection you are authorized to advise the Alien Prop¬ 
erty Custodian that you as Receiver will interpose no objections 
to his sale of the assets held by the Federal Reserve Bank of Rich¬ 
mond. through a recognized broker, provided an accounting is made to 
you for the overplus after the Alien Property Custodian is made 
whole as of suspension. You should request the Alien Property 
Custodian to consent, through a letter to be sent the Federal Reserve 
Bank of Richmond, to the transfer of these securities from the Fed¬ 
eral Reserve Bank of Richmond to the Federal Reserve Bank of 
New York for sale through the Special Liquidator of Securities. 
Insolvent National Banks, with the understanding that the proceeds 
of the bonds will be returned to the Federal Reserve Bank of New 
York to respond for the secured deposit claim of the Alien Property 
Custodian to the same extent as the bonds. The Alien Property 
Custodian should In* advised that the bond proceeds will be paid to 
him to the extent necessary to pay his deposit as it stood at suspen¬ 
sion and the overplus will be claimed by you as Receiver as an asset 
of your trust. 

Yours very truly, 


Enclosure. 


Deputy Comptroller. 
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Exhibit 


"C 


»»« 

T 


March 11, 1933. 

Federal Reserve Bank of Richmond, 

Richmonri. I ’irf/inia. 

Gentlemen: We refer to your letter of November 20. 1924, ac¬ 
knowledging receipt of certain bonds deposited by The Commercial 
National Bank. Washington. I). C., as collateral security for deposits 
of the Alien Property Custodian, also, to your letter of March 3,1933, 
signed by Mr. T. F. Epes, Auditor, with reference to the securities 
now on deposit with you as collateral. 

The Commercial National Bank has been taken over by the Comp¬ 
troller of the Currency. We enclose a photostat copy of a letter, 
dated March 10, 1933, received by the Custodian from Mr. Robert C. 
Baldwin, Receiver, stating that he will interpose no objection to sale 
of the securities by the Alien Property Custodian. However, the 
Comptroller of the Currency, the Receiver, and the Alien Property 
Custodian have agreed that the sale shall be made through the Comp¬ 
troller's representative in New York. 

You are therefore hereby authorized and requested to ship the 
following securities to the Federal Reserve Bank of New York, 
Safekeeping Department, for sale through the Special Liquidator 
of Securities. Insolvent National Banks, with the understanding 
that the proceeds will be returned to the Federal Reserve Bank of 
New York to respond for the secured deposit claim of the Alien 
Property Custodian to the same extent as the bonds: 


S25. (MM). 00 St. Paul .V Kansas City Short Line 4 Vs 1!>41. 

25,000.00 Chicago. Kock Island & Pacific "A" 4Vs 11)52. 

35.000.00 Baltimore & Ohio (Toledo. Cincinnati Division) First 4's 11)50. 
50.000.0t) Bio Grande Western First 4’s 11*30. 

75.000. t*0 Kansas City. Fort Scott & Memphis Refunding 4’s 1030. 
25.000.00 New York Central & 1 liaison River Debenture 4‘s 1034. 
30.000.00 Milwaukee & Northern First Extended 4 V s 1034. 

25.000.00 Denver & Rio Grande First Consolidated 4’s 1030. 

25.000.00 Kansas City. Memphis & Birmingham 5’s 1034. 

15. 000.00 Atlantic City Water Bonds 5*s 11*3(5. 

5 . 000.00 Atlantic City Improvement 5’s 193*5. 

5.000.00 New York. Chicago & St. Louis Equipment 5*s 11)3*5. 

9. Ot4). 00 Grand Rapids & Indiana Second 4*s 19.30. 

5.000.00 Toronto. Canada. 5’s 1935. 

(5.000.00 Cincinnati. Hamilton & Dayton 2nd 4 V s 1937. 

5. ()5K). 00 Adirondack Railway First 4 Vs 1942. 

25. 0**0. no U. S. Treasury 3 :s .’s 194*5-50. * 

4,000.00 Carolina. Clinehticld & Ohio First 5*s 193N. 

17.000.00 Pacific Railway of Missouri First 4’s 193S. 


Yours very truly, 
lu the absence of the Custodian 

GCT: EA. 

enc. 


C. D. Bray. 

Director of Finance <£ Accounts. 
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March 11, 1033. 

Mr. Robert C. Baldwin. Receiver. 

The Commercial National Rani'. Washington. I). C. 

Dear Sir: I wish to acknowledge receipt of your letter of March 
10, 1933, with reference to sale of securities held by the Federal 
Reserve Bank of Richmond, Virginia, as collateral securing the de¬ 
posit of the Alien Property Custodian with The Commercial Na¬ 
tional Bank, of Washington. The suggestions made in your letter 
are agreeable to this office as you will see from copies of correspond¬ 
ence sent this day to both the Federal Reserve Bank of Richmond 
and the Federal Reserve Bank of New York. 

It is believed that no further comment on the part of this office is 
required at this time except to express appreciation for the prompt 
attention which has been given to this matter. 

Yours very truly, 

In the absence of the Custodian: 

C. 1). Bray. 

Director of Finance and Accounts. 

OCT:EA 
enc. 
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Comptroller of the Currency. 

Treasury Department . Washington. D. C. 


March 11, 1935. 


Attention: Mr. Gibbs Lyons, Deputy Comptroller 

Dear Sir: This is to acknowledge receipt of your letter of March 
7. 1933. enclosing a copv of a letter written by your office to Mr. 
Robert C. Baldwin, Receiver, The Commercial National Bank, Wash¬ 
ington, D. C.. with reference to sale of securities representing assets 
of The Commercial National Bank deposited with the Federal Re¬ 
serve Bank of Richmond, Virginia, as collateral security for the 
deposits of the Alien Property Custodian. 

As you will see from the enclosed copies of correspondence to 
the Federal Reserve Bank of Richmond and the Federal Reserve 
Bank of New York, the suggestions made with respect to sale of the 
collateral are satisfactory to this office. It is believed that no further 
comment is required at this time except that I wish to express appre¬ 
ciation for the prompt and satisfactory manner in which the matter 
has been taken care of by the Comptroller's office and by the Receiver. 

Yours very trulv. 

In the absence of the Custodian: 

C. D. Bray, 

Director of Finn net and Accounts. 

GCT: EA. 
enc. 
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March 11. 1933. 

Federal Reserve Hank of New York. 

New York, New York. 

Gentlemen: The Federal Reserve Bank of Richmond, Virginia., 
lias been instructed to ship to you securities as listed below: 


?25,000.00 
25,000.00 
33,000.00 
50.000.00 
75.000.00 
25.0fi0.00 
50.000.00 
25.000.00 
25.000.00 
5.000.00 
5.000.00 
o.ooo.oo 
3.000.00 
G.OOO.00 
5.000.00 
25,000.00 
4.0O0.0O 
17.000.00 
15.000.00 


St. Paul & Kansas City Short Line 4Vi’s 1041. 

Chicago Rock Island \ Pacific "A" 4U.'s 1052. 

Baltimore & Ohio (Toledo, Cincinnati Division) First 4's 1959. 
Rio Grande Western First 4’s 1059. 

Kansas City Fort Scott & Memphis Refunding 4's 1950. 

New York Central Hudson River Debenture 4’s 1954. 
Milwaukee & Northern First Extended 4Vi's 1054. 

Denver & Rio Grande First Consolidated 4's 1050. 

Kansas City, Memphis & Birmingham 5's 1054. 

Atlantic City Improvement 5's 1050. 

New York Chicago & Sr. Louis Equipment 5's 1950. 

Grand Rapids & Indiana Second 4's 1050. 

Toronto. Canada 5's 1955. 

Cincinnati. Hamilton & Dayton 2nd 4Vi's 1057. 

Adirondack Railway First 4Vi's 1942. 

U. S. Treasury 5-'H's 1940-56. 

Carolina Clinehtield & Ohio First 5's 195S. 

Pacific Railway of Missouri First 4's 1958. 

Atlantic City Water Bonds 5’s 1030. 


These bonds are held by the Federal Reserve Bank of Richmond 
as collateral security for deposits of the Alien Property Custodian 
with the Commercial National Bunk, Washington. D. C. The Com¬ 
mercial National Bank has been taken over by the Comptroller of 
the Currency and is in the hands of a Receiver. At the time of 
suspension the deposit of the Alien Property Custodian therein 
amounted to $102,170.79. 

There is enclosed herewith a photostat copy of a letter, dated 
March 10, 1933, to the Alien Property Custodian from the Receiver 
of the Commercial National Bank stating that the Receiver will 
interpose no objection to sale of the securities provided an accounting 
is made to him for the overplus after the Custodian is made whole 
as of suspension. However, the Comptroller of the Currency, the 
Receiver, and the Custodian have agreed that the securities shall be 
shipped to you and that sale shall be made by the Comptroller’s 
representative in New York. 

You are therefore requested to receive the bonds and are authorized 
to accept instructions as to sale of the same when such instructions 
are signed by Dr. Paul M. Atkins. Special Liquidator of Securities. 
33 LiWrty Street. New York City. It is understood that when the 
proceeds of sale amount to sufficient to produce the amount of the 
Custodian’s claim, namely. $1G2,17(>.79, a check for that amount will 
be sent to the Alien Property Custodian, Washington, D. C., and 
that accounting for the remainder will be made to the Receiver. 

Yours very truly. 

In the absence of the Custodian: 

C. I). Bray. 

t Director of Finance and Accounts. 

GCT: EA. 


enc. 
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Description of list of pledged bonds sold by the Alien Property Custodian, 
together with, amounts derived from the sales and dates of sales 


Par value 

Description 

Proceeds 
derived 
from sale 

Date of sales 

$1,000.00 

Baltimore and Ohio Railroad, Toledo-Cincinnati Division, 
First Lien 4’s of 7/1/59. 

$193.06 

April 5. 1933. 

1.000.00 

Baltimore and Ohio Railroad. Toledo-Cincinnali Division, 
First Lien 4’s of 7/1/59. 

483.72 

April 12, 1933. 

0.000.00 

Baltimore and Ohio Railroad, Toledo-Cincinnati Division, 
First Lien 4's of 7/1/59. 

3.057.34 

March 27,1933. 

1.000.00 

Baltimore and Ohio Railroad. Toledo-Cincinnati Division, 
First Lien 4's of 7/1/59. 

470.17 

April 25, 1933. 

2.000.00 

Baltimore and Ohio Railroad, Toledo-Cincinnati Division, 
First Lien 4's of 7/1/59. 

940.33 

April 25. 1933. 

50.000.00 

Rio Grande and Western Railway First 4’s of July 1, 1939.. 

24.508.34 

April 25. 1933. 

15,000.00 

St. Paul. Kansas City, Short Line Railroad First Mortgage 
4 }- 2 's of 2/1/41. 

5,460.00 

March 23.1933. 

8.000.00 

St. Paul. Kansas City, Short Line Railroad First Mortgage 
4Vs of 2/1/41. 

2.913.01 

March 24,1933. 

2,000.00 

St. Paul. Kansas City, Short Line Railroad First Mortgage 
41-j's Of 2/1/41. 

718.00 

March 23,1933. 

25.000.00 

Chicago, Rock Island and Pacific Railway, Series A, 4Vi's of 
9/1/52. 

5.784. 40 

March 24,1933. 

5.000.00 

Kansas City, Fort Scott & Memphis Railway 4's of October 
1. 1936. 

1,73". 50 

April 7, 1933. 

4,000.00 

Kansas City, Fort Scott & Memphis Railway 4’s of October 

1. 1936. 

1,391.25 

April 7. 1933. 

13.000.00 

Kansas City, Fort Scott & Memphis Railway 4's of October 
1. 1936. 

4.517.50 

April 6, 1933. 

21,000.00 | 

Kansas City, Fort Scott & Memphis Railway 4's of October 

1, 1936. 

7,407.50 

April 10, 1933. 

21.000.00 

Kansas City, Fort Scott & Memphis Railway 4's of October 

1. 1936. 

7.297.50 

April 10. 1933. 

11.000.00 

Kansas City, Fort Scott & Memphis Railway 4's of October 
1. 1936. 

3,962.50 

April 11. 1933. 

8.000.00 

New York. Central & Hudson River Debenture 4's of May 

1. 1934. 

5. 204.00 

1 

April 13, 1933. 

12,000.00 

New York, Central & Hudson River Debenture 4’s of May 
1, 1934. 

7,513.83 

April 17, 1933. 

5.000.00 

New York, Central & Hudson River Debenture 4’s of May 

1. 1934. 

3.130.28 

April IS. 1933. 

5.000. 00 

Denver & Rio Grande Railroad First Consolidated 4's of Jan. 

1, 1936. 

S. 180.55 

March 24,1933. 

5.000.00 

Kansas City, Memphis & Birmingham Railway 5’s of March 

1. 1934. 

2.340.97 

April 12, 1933. 

10.000.00 

Kansas City, Memphis & Birmingham Railway 5's of March 

1, 1934. 

5.411.11 

March 27,1933. 

10.000.00 

Kansas City, Memphis & Birmingham Railway 5's of March 

1. 1934. 

4.869. 44 

April 3, 1933. 

5,000.00 

New York, Chicago & St. Louis Railroad 5's, Scries M of 
August 1, 1936. 

3.010. 42 

March 22.1933. 

9.000.00 

Grand Rapids <$c Indiana Railroad Second 4's of October 1, 
1936. 

7.821.00 

March 22,1933. 

3.000.0O 

City of Toronto. Canada. 5's of October 1. 1935.... 

2.801.25 

March 22.1933. 

6.000.00 

Cincinnati. Hamilton A; Dayton Railway Second4'sof Janu¬ 
ary 1, 1937. 

5,154.76 

April 4. 1933. 

32 25,000.00 

1 United States Tre;\sury 3 * 4 % Bonds of March 15, 1956/46_ 

25.734.38 

March 20.1933. 

15,000.00 

i Pacific Railroad of Missouri. First Mortgage 4's of August 1, 
1938. 

11,095.83 

April 6, 1933. 

2,000.00 

Pacific Railroad of Missouri, First Mortgage 4's of August 1, 
1938. 

1,666.78 

March 24.1933. 

4.000.00 

Carolina. Clinchflcld & Ohio Railway First Mortgage 5's of 
June 1, 1938. 

Coupons Collected. 

3.492.22 

168,568.94 
468.75 

169.037.69 

March 23,1933. 


33 Suggestion of Appointment of Cary A. Hardee as Receiver 

Filed March 18, 1937 

******* 

Comes now Cary A. Hardee, by his attorneys, and suggesting his 
appointment by the Comptroller of the Currency of the United 
States, pursuant to law, on March 1,1937, as Receiver of Commercial 
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National Bank of Washington, D. C.. in the place and stead of Robert 
C. Baldwin, resigned, requests that he he substituted as plaintiff in 
the above entitled cause in the place and stead of said Robert C. 
Baldwin. 


We consent: 
Leslie C 
David A. 


Garnett. 

Pine. 

Attorneys for defendants. 
t this be granted: 

F. Dickinson Letts. Jmlice. 


Sherley, Faust & Wilson 
By Sherley. Faust & Wilson. 
George B. Springston, 

Attorneys foe plaintiff. 


Motion to strike 
Filed Julv 1. 1937 


Comes now Cary A. Hardee, Receiver of the Commercial National 
Bank of Washington. D. C.. plaintiff herein, by his attorneys, and 
moves the court to strike paragraph 13 and separate defenses (a) to 
(k) and I to V inclusive, of the amended separate answer and defenses 
of Homer S. Cummings. Attorney General of the United 
34 States, and successor to the Alien Property Custodian, filed 
15,193G. and for the entry of a decree pro confesso for plaintiff 
against said defendant, and for grounds therefor states: 

1. The separate answer of the defendant, Homer S. Cummings. 
Attorney General of the United States and as successor to the Alien 
Property Custodian, does not set up any defense to the cause of action 
alleged in plaintiff's bill and plaintiff is entitled to have the paragraph 
and separate defenses of the amended separate answer heretofore 
described stricken and is entitled to a decree pro confesso against 
defendant upon the allegations of plaintiff's amended bill. 

2. The pledge of the Commercial National Bank of Washington. 
D. C. assets to secure deposits of Homer S. Cummings, Attorney 
General of the United States as successor to the Alien Property 
Custodian, or his predecessors in title, was unauthorized in law. ultra 
vires the bank, and void; such pledge constituted an illegal and pre¬ 
ferential disposition of the bank's assets and the Receiver may recover 
either the pledged securities or their proceeds. 

3. And for the additional reasons and principles of law set forth 
in the attached memorandum of points and authorities in support of 
this motion. 

Sherley. Faust & Wilson. 

By C. F. Wilson. 

George B. Springston. 

Attorneys for plaintiff. 


35 


Memorandum of court 
Filed November 23. 1937 


Motion to strike Paragraph 13 and separate defenses (a) to (k) 
and I to V, inclusive of the Amended Separate Answer and Defenses 



HOMER S. CUMMINGS VS. CARY A. HARDEE, RECEIVER 21 


of Homer S. Cummings, Attorney General, as successor to Alien 
Property Custodian, and for entry of a decree pro confesso for plain¬ 
tiff is sustained. 

Luhrixg. Justice . 

Order sustaining motion to strike , dec. 

Filed January 5, 1938 

******* 

This cause having come on for hearing at this term of Court upon 
the plaintiff's motion to strike paragraph 13 and separate defenses 
(a) to (k) and 1 to V inclusive, of the amended separate answer and 
defenses of Homer S. Cummings. Attorney General of the United 
States, as Successor to the Alien Property Custodian, and for the 
entry of a decree pro confesso for plaintiff against said defendant, 
and it appearing to the satisfaction of the Court that said motion 
should be granted, it is by the Court this 5th dav of Januarv, A. D. 
193S, 

Adjudged, ordered, and decreed, that the motion of plaintiff to 
strike paragraph 13 and separate defenses (a) to (k) and I to V 
inclusive, of the amended separate answer and defenses of Homer 
S. Cummings, Attorney General of the United States, as Successor 
to the Alien Property Custodian, and for the entry of a decree pro 
confesso against said defendant be and the same is hereby granted; 
and, the said defendant. Homer S. Cummings, Attorney General of 
the United States, as Successor to the Alien Property Custodian, 
having elected to stand on his answer as filed and having stipu- 
36 lated that a final decree be entered at this time, it is further 
Adjudged, ordered, and decreed, that judgment be entered 
for the plaintiff against defendant Homer S. Cummings, Attorney 
General of the United states, as Successor to the Alien Property 
Custodian, for the sum of $88,556.56, with interest at the legal rate 
from December 1, 1937 until paid, representing a balance of principal 
in the sum of $64,852.85 and interest thereon in the sum of $23,703.71. 
This sum has been computed in the following manner; 


Net proceeds of pledged securities sold_$162.298. 03 

Dividends of 60 '/c paid unsecured creditors (Cr.)._ 07,370.36 


$64. 019. 57 

Interest (computed from the dates the proceeds of the sales of the 
pledged securities were received by the Custodian) (Dr.)_ 23,722.5S 


$88. 642.15 

Disbursement by Custodian for postage, registration and 
insurance upon securities shipped to Federal Reserve 


Bank of New York for sale. 3/16/33___$66. 72 

Interest to 12/1/37 (Cr.)_ 18.87 

- So. 59 


$88.556. 56 

and it is further 

Adjudged, ordered, and decreed, that the defendant Homer S. 
Cummings, Attorney General of the United States, as Successor to 
the Alien Property Custodian, is entitled to file a claim against the 
Receiver of the Commercial National Bank of Washington, D. C., 
and to receive such further dividends thereon as are paid to un- 
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secured depositors and other general creditors of said bank; and it 
is further 

Adjudged, ordered, and decreed, that execution may issue against 
the defendant upon the judgment herein awarded. 

O. R. Luhring. Justice. 

The defendant, by his attorneys, objects and excepts to the entry of 
the above order and decree of the Court, which objection and 
37 exception is hereby allowed by the Court, and an appeal is 
noted in open court to the United States Court of Appeals 
for the District of Columbia, which appeal is hereby allowed by the 
Court. 

O. R. Luhring, Justice. 


P 1 


The defendant consents to the entry of a final decree herein in 
ace of a decree pro confesso. 

H. L. Underwood. 
Assistant United States Attorney. 


Assignment of errors 
Filed January “20, 1938 

******* 

Comes now the Attorney General, and for assignment of errors 
in the above-entitled case states that: 

1. The Court erred in failing to hold that no cause of action is 
stated in the bill of complaint against Homer S. Cummings, either 
in his individual capacity or in his official capacity as Attorney Gen¬ 
eral and successor in interest to the Alien Property Custodian, and 
in holding the answer insufficient in averring that Homer S. Cum¬ 
mings has not now and never has had physical custody or possession 
of the moneys resulting from the sale of the pledged assets, that he 
has no personal interest therein, and that the moneys are subject 
only to the check of the Secretary of the Treasury. 

•2. The Court erred in failing to hold that Section 9 (f) of the 
Trading with the Enemy Act precludes the maintenance of the 
plaintiff's suit against the Attorney General in his capacity as suc¬ 
cessor to the Alien Property Custodian, and in holding the answer 
insufficient in averring that the moneys resulting from the sale of 
the pledged assets were received and deposited by the Alien Property 
Custodian pursuant to Section 1*2 of the Trading with the Enemy 
Act. 

38 3. The Court erred in failing to hold that the United States 

is a necessary party defendant and has not consented to be sued 
in the District Court for an amount in excess of $10,000, nor upon a 
cause of action not founded upon a contract, either express or implied 
in fact, and in holding insufficient the answer averring that the 
decree prayed for would adversely affect the interests of the United 
States. 

4. The Court erred in failing to hold that Article I, Section 9, 
Clause 7, of the Constitution bars any recovery herein and in hold¬ 
ing the answer insufficient in averring that the moneys received by 
the former Alien Property Custodian were deposited in the Treas- 
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ury of the United States, commingled with other moneys of the 
United States, made subject to check only by the Secretary of the 
Treasury and are moneys of the United States. 

5. The Court erred in failing to hold that the moneys deposited 
by the Alien Property Custodian in the Commercial National Bank 
were received by the Bank as a trustee ex maleticio for the benefit of 
the Alien Property Custodian and the United States, and in holding 
the answer insufficient in averring that the deposit was made by the 
Custodian and received by the Bank in known violation of Section 
12 of the Trading with the Enemy Act. 

6. The Court erred in failing to hold the answer sufficient in 
averring that the funds held by the Bank as trustee ex maleticio were 
traced into the funds taken over by the Receiver. 

7. The Court erred in failing to hold that the full payment of the 
deposit of the Alien Property Custodian by the Receiver was a proper 
and lawful liquidation of the liability created by the trust ex 
maleticio. 

8. The Court erred in including in said judgment the sum of 
$23,703.71 representing a charge for interest upon the principal sum 
of $64,87)2.85. 

9. The Court erred in having adjudged, ordered and decreed 
39 that execution may issue against the defendant upon the judg¬ 
ment entered herein. 

10. The Court erred in failing to dismiss the bill of complaint. 

11. The Court erred in sustaining the motion of the plaintiff to 
strike the defendant's answer and in entering a judgment against 
the defendant. 

Sam. E. Whitaker, 

Assistant Attorney GeneraJ. 

Harry LeRoy Jones, 

Edward First, 

Attorneys , Department of Justice. 

Attorneys for Defendant. 

Designation of record 
Filed January 20, 193S 

******* 

The Clerk will please prepare the record on appeal of the defend¬ 
ant Homer S. Cummings. Attorney General of the United States as 
successor in interest to the Alien Property Custodian, including 
therein the following: 

1. The following portions of the Amended Bill of Complaint and 
designated exhibits: 

(a) The introductory sentence and allegations 1, S, 8 (b). 9, 13, 
16; Prayers (1), (11). (14b), (15): signatures and affidavit, exhibits 
“D-l” and “D-2.” 

2. Amended Separate Answer And Defenses in Point of Law of 
Homer S. Cummings to Amended Bill of Complaint, with all 
exhibits. 

3. Order substituting Cary A. Hardee, Receiver, as plaintiff in 
lieu of Robert C. Baldwin. 


24 HOMER S. CUMMINGS VS. CARY A. HARDEE. RECEIVER 


4. Motion to Strike Paragraph Numbered 13 and Separate 

40 Defenses (a) to (k) and 1 to V inclusive of the Amended 
Separate Answer of Homer S. Cummings. 

5. Memorandum of the Court sustaining plaintiffs Motion to 
Strike. 

6. Order sustaining Motion to Strike and Final Decree against 
Homer S. Cummings, as Successor to the Alien Property Custodian. 

7. Notation of Appeal. 

8. Assignment of Errors. 

0. This Designation. 

Sam. E. Whitaker. 

Assistant Attorney General. 

Harry LeRoy Jones. 

Edward First. 

Attorneys, Department of Justice. 

Attorneys for the Defendant. 

Service of a copy hereof is hereby acknowledged this 20th day of 
January 1938. 

Sherley, Faust and Wilson. 
George B. Springston, 

Attorneys for Plaintiff. 

41 District Court of the United States for the District of 

Columbia 


United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the United 
States for the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 40, both inclusive, to be a true and correct 
transcript of the record according to directions of counsel herein 
filed, copy of which is made part of this transcript, in cause No. 
59008 in Equity, wherein Robert C. Baldwin, Receiver, Commercial 
National Bank of Washington, I). C., a corporation, is Plaintiff and 
Inland Waterways Corporation, et ah, are Defendants, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal pf said Court, at the City of Washington, m said District, this 
25th day of February 1938. 

[seal] C. E. Stewart, Clerk. 

(Endorsement on cover:) No. 7127. Cummings &c., Appellant vs. 
Hardee, Receiver. United States Court of Appeals for the District 
of Columbia. Filed Mar. 1, 1938. Joseph W. Stewart, Clerk. 
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In The 


UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 


No. 7127 


Homer S. Cummings, Attorney General of the 
United States, Successor in Interest to Alien 
Property Custodian of the United States, 
Appellant, 


v. 

Cary A. Hardee, Receiver of the Commercial Na¬ 
tional Bank of Washington, D. C., Appellee . 


BRIEF FOR THE APPELLANT, HOMER S. CUM¬ 
MINGS, ATTORNEY GENERAL OF THE 
UNITED STATES. 

Statement of the Case. 

This is an appeal (R. 22) by the defendant below, 
Homer S. Cummings, Attorney General of the United 
States, as successor in interest to the Alien Property 
Custodian, from a final order and decree (R. 21) of 
the District Court of the United States for the District 
of Columbia, granting the plaintiff’s motion to strike 
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certain parts of defendant’s amended separate answer 
and defenses and entering judgment pro confesso for 
the plaintiff-appellee. 

This suit was instituted by the Receiver of the Com¬ 
mercial National Bank of Washington, D. C., against 
the Attorney General, as one of a number of defend¬ 
ants. The amended bill of complaint (R. 1), in so far 
as it is directed against the Attorney General, as suc¬ 
cessor to the Alien Property Custodian, seeks to re¬ 
cover, subject to certain credits and dividend adjust¬ 
ments, the sum of $162,298.93, with interest thereon 
from the date of sale of certain collateral security 
which the bank had pledged to secure deposits of 
“Alien Property funds” made by the officers holding 
office as Alien Property Custodian. The office of Alien 
Property Custodian was abolished in 1934, and its func¬ 
tions were transferred to the Department of Justice 
to be administered under the supervision of the Attor¬ 
ney General. The Alien Property Custodian, who was 
the immediate predecessor in interest of the Attorney 
General, had retained the said sum out of the proceeds 
from the sale of the collateral security to cover the 
amount of the credit balance in the deposit account as 
it stood at the suspension and closing of the bank. 

The final order and decree of the District Court, from 
which this appeal is taken, provided that judgment be 
entered for the plaintiff against defendant Homer S. 
Cummings, Attorney General of the United States, as 
Successor to the Alien Property Custodian, for the sum 
of $88,556.56, with interest from December 1, 1937, 
until paid, representing a balance of principal in the 
sum of $64,852.85, after deducting dividends at the rate 
paid unsecured creditors, and interest thereon in the 
sum of $23,703.71. The final order and decree also 
provided that the defendant is entitled to file a claim 




3 


against the Receiver and to receive such further divi¬ 
dends thereon as are paid to unsecured depositors and 
other general creditors of the bank (R. 21). The de¬ 
cree also awarded execution against the defendant for 
the amount of the judgment (R. 22). 

Justice 0. R. Luhring, who entered the judgment 
against the defendant, rendered no opinion. 

The Pacts. 

By moving to strike the defendant’s answer, the 
plaintiff below necessarily admitted all facts alleged in 
the answer. There can therefore be no dispute as to the 
essential facts which are as follows: 

In October, 1921, Thomas W. Miller, the then Alien 
Property Custodian of the United States, opened a de¬ 
posit account in the Commercial National Bank, in 
which he and succeeding Custodians from time to time 
deposited certain Alien Property funds. The name of 
this deposit account was changed to correspond to 
changes in personnel of the office of Alien Property 
Custodian (R. 2, 7). The deposits made in this ac¬ 
count consisted of deductions in the amount of 2% 
made on the return of property to former enemy own¬ 
ers under the provisions of the Trading with the Enemy 
Act, as amended, for the purpose of meeting the admin¬ 
istrative expenses of the office of the Alien Property 
Custodian. All or part of the moneys so retained were 
deposited in the Commercial National Bank to the ac¬ 
count of the then Alien Property Custodian, and from 
this account a part or all of the expenses of this office 
of the Government were paid (R. 9). 

The Alien Property Custodian had no authority to 
make any deposits in the Commercial National Bank of 
moneys received in the administration of the Trading 
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with the Enemy Act, but on the contrary was specifi¬ 
cally required by the provisions of said Act to deposit 
such moneys in the Treasury of the United States. The 
deposits were unlawfully made by the Alien Property 
Custodian. The bank, its officers and agents, in receiv¬ 
ing these moneys, knew, or should have known, that the 
deposits were unauthorized, unlawful, and therefore 
void. The Commercial National Bank was not author¬ 
ized to act as a depository of moneys received by the 
Custodian in the administration of the Trading with 
the Enemy Act, but, nevertheless, the bank, its officers 
and agents, received the moneys and knew or should 
have known of their lack of authority (R. 9). 

The Commercial National Bank had on hand at all 
times up to the date of its suspension funds in excess 
of the amount of the deposit of the Alien Property 
Custodian (R. 9). 

In February, 1933, the Commercial National Bank 
became insolvent, its operations were suspended and its 
affairs placed in the hands of a Receiver. At this time 
the deposit account stood in the name of “Howard 
Sutherland, Alien Property Custodian, Special Account 
No. 2,” and had a credit balance of $162,298.93 (R. 2,7). 

The Commercial National Bank, prior to its suspen¬ 
sion, had pledged with the then Alien Property Cus¬ 
todian certain bonds as security for the repayment of 
its indebtedness created by said deposit. The Receiver 
asserts that the pledge of these securities was made un¬ 
lawfully. Subsequent to the suspension of the bank, 
the securities, with the consent of the Receiver and the 
Comptroller of the Currency, were sold through the 
Comptroller’s representative in New York, and the 
proceeds of the sale amounted to $169,037.69. Of this 
sum, $6,738.76 (together with certain unsold pledged 
securities) were returned to the Receiver of the bank. 
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The balance of $162,298.93 was deposited forthwith 
by the Alien Property Custodian in the Treasury of the 
United States and the amount was credited to “Secre¬ 
tary’s Special Deposit Account No. 8” (R. 2, 3, 7, 8). 
This is the sum now sued for and for which, as reduced 
by dividends credited, judgment was entered below. 

The Secretary’s Special Deposit Account No. 8 is 
subject only to the check of the Secretary of the Treas¬ 
ury. The moneys so deposited in the Treasury were 
commingled with the general funds and assets of the 
Treasury and were not physically set apart or segre¬ 
gated from other specific moneys or assets of the 
United States (R. 10). 

Subsequent to the sale of the pledged securities and 
the deposit of part of the proceeds in the Treasury, the 
President of the United States on May 1, 1934, issued 
Executive Order No. 6694, and on July 1, 1934, pur¬ 
suant to said Executive Order, the office of the Alien 
Property Custodian was abolished and its functions 
were transferred to the Department of Justice to be ad¬ 
ministered under the supervision of the Attorney Gen¬ 
eral (R. 3). Attorney General Cummings, the defend¬ 
ant-appellant, never had and does not now have the 
physical custody or possession of any specific moneys 
resulting from the sale of the pledged securities and he 
never had and has not now any personal interest in the 
moneys so received by the former Alien Property Cus¬ 
todian (R. 10). 


Errors Relied Upon. 

Because of the failure of the court below to deliver 
an opinion, or file conclusions of law, the assignment of 
errors is necessarily comprehensive. Omitting two gen¬ 
eral errors, they are as follows: 
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1. The Court erred in failing to hold that no 
cause of action is stated in the bill of complaint 
against Homer S. Cummings, either in his individ¬ 
ual capacity or in his official capacity as Attorney 
General and successor in interest to the Alien 
Property Custodian, and in holding the answer in¬ 
sufficient in averring that Homer S. Cummings has 
not now and never has had physical custody or 
possession of the moneys resulting from the sale 
of the pledged assets, that he has no personal in¬ 
terest therein, and that the moneys are subject 
only to the check of the Secretary of the Treasury. 

2. The Court erred in failing to hold that Sec¬ 
tion 9 (f) of the Trading with the Enemy Act pre¬ 
cludes the maintenance of the plaintiff’s suit 
against the Attorney General in his capacity as 
successor to the Alien Property Custodian, and in 
holding the answer insufficient in averring that the 
moneys resulting from the sale of the pledged as¬ 
sets were received and deposited by the Alien 
Property Custodian pursuant to Section 12 of the 
Trading with the Enemy Act. 

3. The Court erred in failing to hold that the 
United States is a necessary party defendant and 
has not consented to be sued in the District Court 
for an amount in excess of $10,000, nor upon a 
cause of action not founded upon a contract, either 
express or implied in fact, and in holding insuffi¬ 
cient the answer averring that the decree prayed 
for would adversely affect the interests of the 
United States. 

4. The Court erred in failing to hold that Article 
I, Section 9, Clause 7, of the Constitution bars any 
recovery herein and in holding the answer insuffi¬ 
cient in averring that the moneys received by the 
former Alien Property Custodian were deposited 
in the Treasury of the United States, commingled 
with other moneys of the United States, made sub¬ 
ject to check only by the Secretary of the Treasury 
and are moneys of the United States. 

5. The Court erred in failing to hold that the 
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moneys deposited by the Alien Property Custodian 
in the Commercial National Bank were received 
by the Bank as a trustee ex maleficio for the bene¬ 
fit of the Alien Property Custodian and the United 
States, and in holding the answer insufficient in 
averring that the deposit was made by the Cus¬ 
todian and received by the Bank in known viola¬ 
tion of Section 12 of the Trading with the Enemy 
Act. 

6. The Court erred in failing to hold the answer 
sufficient in averring that the funds held by the 
Bank as trustee ex maleficio were traced into the 
funds taken over by the Receiver. 

7. The Court erred in failing to hold that the full 
payment of the deposit of the Alien Property Cus¬ 
todian by the Receiver was a proper and lawful 
liquidation of the liability created by the trust ex 
maleficio. 

8. The Court erred in including in said judg¬ 
ment the sum of $23,703.71 representing a charge 
for interest upon the principal sum of $64,852.85. 

9. The Court erred in having adjudged, ordered 
and decreed that execution may issue against the 
defendant upon the judgment entered herein. 

(R. pp. 22, 23.) 

The appellant relies upon each error assigned, but in 
the interest of the chronological development of the 
case, will first present his argument based on assign¬ 
ments 5, 6 and 7. 


Statutes. 

The pertinent statutes are the Trading with the 
Enemy Act, approved October 6,1917, and amendments 
thereto (50 U. S. C. A., Appendix); particularly Sec¬ 
tion 12 and the amendment of June 18, 1934, to subsec¬ 
tion (a) of Section 24 thereof (48 Stat. 978); Section 7 
(c); Section 9 (f) and Section 30. In addition the ap- 
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pellant relies on R. S. 5497 (18 U.S.C., $ 182). 

The statutes are collected in Appendix A. 

Summary of Argument. 

1. The United States was the sole and absolute owner 
of the moneys deposited by the Alien Property Custo¬ 
dians in the Commercial National Bank and the moneys 
were public moneys. 

2. The deposits were illegal and void. 

3. In view of 1 and 2, the Commercial National Bank 
in knowingly accepting said deposits became a trustee 
ex maleficio of these funds. Since the Bank had on 
hand at all times up to the date of its suspension funds 
in excess of the amount of these deposits, there has 
been a sufficient tracing of the trust funds into the cash 
taken over by the Receiver. This charge upon these 
funds was properly satisfied when the pledged assets 
(lawfully pledged or not) were sold and the proceeds, 
in an amount equal to said charge, were received by the 
Alien Property Custodian and deposited in the Treas¬ 
ure of the United States. Should the Bank not have 
had on hand at all times funds in excess of the deposits, 
the trusts, subject to which the Bank received the de¬ 
posits, would have been impressed upon the pledged 
securities. 

4. The District Court has no jurisdiction of the ap¬ 
pellee’s suit against the Attorney General in his official 
capacity as Successor to the Alien Property Custodian 
because there is no statutory provision authorizing the 
Court to entertain such an action. Money or other 
property delivered or paid to the Alien Property Cus¬ 
todian is subject to a court order or decree only as pro¬ 
vided in the Trading with the Enemy Act, as amended. 
The bill of complaint is directed against the Attorney 
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General in a manner not sanctioned by the Congress. 

5. The facts disclose no cause of action against 
Homer S. Cummings individually, but establish that 
the United States is the only necessary party defendant 
and it has not consented to be sued in this manner. In 
this connection the Court’s attention is invited to (a) 
the commingling in the Treasury of the sum retained 
out of the proceeds from sale of the pledged bonds with 
other funds of the United States, (b) the statutory pro¬ 
visions which confine withdrawals of the moneys de¬ 
posited in the Treasury to designated purposes not em¬ 
bracing satisfaction of the judgment herein, and the 
bar to any recovery herein presented by Article 1, Sec¬ 
tion 9, Clause 7, of the Constitution, (c) the analogy 
between this suit, if it be regarded as one against the 
Attorney General individually, and a suit against a Col¬ 
lector of Internal Revenue to recover taxes unlawfully 
collected by a predecessor collector (d) the expressions 
of this Court in Haskins Bros. Co. v. Morgcnthau, 85 
Fed. (2d), 677, v*hich control the issues here presented, 
and (e) the distinction between this suit and a posses¬ 
sory action for recovery of a specific res in possession 
of an official of the Government. 

6. The decision of this Court in O'Connor v. Rhodes, 
79 Fed. (2d) 146, is neither controlling nor in point in 
the present action. That decision was rendered on as¬ 
sumed facts w r hich differ essentially from those ad¬ 
mitted in the present case by the Receiver’s motion to 
strike. 

7. The District Court erred in having decreed that 
execution may issue against the appellant upon the 
judgment and in including in the amount of the judg¬ 
ment a charge for interest. Execution against the At¬ 
torney General in his official capacity is invalid under 
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Sections 9 (f) and 30 of the Trading with the Enemy- 
Act, as amended; and against the Attorney General in 
his individual capacity because he has no individual 
interest in the matter. 

ARGUMENT. 

L 

The United States was the Sole and Absolute Owner of 
the Moneys Deposited by the Alien Property Cus¬ 
todians in the Commercial National Bank and the 
Moneys were Public Moneys. 

When property was returned to former enemy own¬ 
ers under Section 9 (b) of the Trading with the Enemy 
Act a 2% charge for the administrative expenses of the 
office of the Alien Property Custodian was deducted. 
Part of the moneys so retained were deposited in 
the Commercial National Bank to the account of the 
then Alien Property Custodian, and from this account 
a part of the expenses of this office were paid. 

That this administrative expense fund was property 
of the United States was determined in Woodson v. 
Deutsche Gold und Silher Scheideanstalt, 292 U. S. 
449. In that case there was questioned the propriety 
of deductions on a flat percentage basis for administra¬ 
tive expenses taken by the Custodian from property 
seized from former “enemy” owners. A like question 
had previously been raised in Escher v. Woods, 281 
U. S. 379, with respect to such deductions taken from 
property of “non-enemy” owners, and it had been de¬ 
cided that such deductions may not be taken from mis¬ 
takenly seized property. 

The case of Woodson v. Deutsche, etc., was consid- 
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ered by this Court in 68 Fed. (2d) 391, where it held 
that the decision of the Supreme Court in the Escher 
case controlled also the legality of flat percentage de¬ 
ductions taken from property seized from former 
“enemy” owners. Before disposition of the case by 
the Supreme Court, the Congress amended Section 24 
of the Trading with the Enemy Act (Act of March 28, 
1934, 48 Stat. 510). The salient portions of the amend¬ 
ment are quoted in the opinion of the Supreme Court, 
as follows: 

No claim shall be filed . . . nor shall any suit be 
instituted or maintained against the Alien Prop¬ 
erty Custodian or the Treasurer of the United 
States, or the United States, under any provisions 
of law, by any person who was an enemy or ally of 
enemy as defined in the Trading with the Enemy 
Act, as amended, . . . nor judgment entered in 
any such suit heretofore or hereafter instituted, 
for the recovery of any deduction or deductions, 
heretofore or hereafter made by the Alien Prop¬ 
erty Custodian from money or properties, or in¬ 
come therefrom, held by him or by the Treasurer 
of the United States hereunder, for the general or 
administrative expenses of the office of the Alien 
Property Custodian, . . . (Page 453.) 

Concluding that the amendment infringed no constitu¬ 
tional right of the enemy claimant, the Supreme Court 
stated: 


. . . It is clear the enemy owners were divested of 
every right in respect of property taken and held 
under the Act. United States v. Chemical Founda¬ 
tion, 272 U. S. 1, 9-11. 

The original Act, coupled with the later Acts of 
March 4, 1923, and May 16, 1928, plainly discloses 
a reservation to Congress of power to appropriate 
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the 'property seized or its proceeds, as far as might 
he deemed necessary, to the payment of expenses 
incurred in the seizure and subsequent administra¬ 
tion. The funds here in question are proceeds 
, which were deducted for that purpose when pay¬ 
ments were made from time to time to the enemy 
owner. As respects property or proceeds so re¬ 
tained by the Custodian there is no room to doubt 
that Congress had full power to cause it to be ap¬ 
plied to the payment of such expenses. (Page 454.) 
(Italics supplied.) 

More recently the Supreme Court, in the case of 
Cummings v. Deutsche Bank, 300 U. S. 115, has had 
occasion to consider the status of all alien property 
funds. The Court’s decision definitely and conclu¬ 
sively establishes that the United States obtained abso¬ 
lute title to all enemv monevs which were secured 

w •> 

under the Trading with the Enemy Act. Speaking 
through Mr. Justice Butler, the Court said: 

By exertion of the war power, and untrammeled 
by the due process or just compensation clause, 
Congress enacted laws directing seizure, use and 
disposition of property in this country belonging 
to subjects of the enemy. Alien enemy owners 
were divested of every right in respect of the 
money and property seized and held by the Cus¬ 
todian under the Trading with the Enemy Act. 
United States v. Chemical Foundation, 272 U. S. 
1, 9-11. Woodson v. Deutsche, etc., Vormals, 292 
,TJ. S. 449, 454. The title acquired by the United 
States was absolute and unaffected by definition 
of duties or limitations upon the power of the 
Custodian or the Treasurer of the United States. 
Congress reserved to itself freedom at any time 
to dispose of the property as deemed expedient 
and right under circumstances that might arise 
during and after the war. Legislative history and 


terms of measures passed in relation to alien 
enemy property clearly discloses that from the 
beginning Congress intended after the war justly 
to deal with former owners and, by restitution or 
compensation in whole or part, to ameliorate hard¬ 
ships falling upon them as a result of the seizure 
of their property. But that intention detracted 
nothing from title acquired by the United States 
or its power to retain or dispose of the property 
upon such terms and conditions as from time to 
time Congress might direct. As the taking left in 
enemy oivners no beneficial right to, or interest in, 
the property the United States did not take or 
hold as trustee for their benefit. (Pages 120,121.) 
(Italics supplied.) 

The United States thus acquired absolute title to all 
property seized from former enemy owners. It be¬ 
came incontrovertibly Government property. That 
the moneys deposited in the appellee’s bank were 
‘‘moneys of the United States” as averred in para¬ 
graph 16 of the answer is conceded by the appellee 
(R. 9). 

That these moneys were also “public moneys” fol¬ 
lows from the decision of this Court in Haskins Bros. 
<& Co. v. Morgenthau, supra. The “public moneys” 
aspect of the case will be more fully developed later in 
the argument. See pp. 4S to 51, infra. 


n. 


The Deposits Made by the Alien Property Custodians 
in the Commercial National Bank Were Illegal and 
Void. 

By Section 12 of the Trading with the Enemy Act 
the Congress definitely prescribed the manner in which 
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the Alien Property Custodian was to administer 
moneys coming into his possession. That Section (40 
Stat. 411, 423, 50 U.S.C.A., Appendix §12), provides: 

Sec. 12. That all moneys (including checks and 
drafts payable on demand) paid to or received by 
the Alien Property Custodian pursuant to this Act 
shall be deposited, forthwith in the Treasury of 
the United States, and may be invested and rein¬ 
vested by the Secretary of the Treasury in United 
States bonds or United States certificates of in¬ 
debtedness, under such rules and regulations as 
the President shall prescribe for such deposit, in¬ 
vestment, and sale of securities; and as soon after 
the end of the war as the President shall deem 
practicable, such securities shall be sold and the 
proceeds deposited in the Treasury. (Italics sup¬ 
plied.) 

Thus it was the statutory duty of the Alien Property 
Custodian to deposit immediately in the Treasury of 
the United States all moneys received under the Trad¬ 
ing with the Enemy Act. See Kuttroff v. Sutherland, 
66 Fed. (2d) 500. His deposits in the appellee’s bank 
were without authority in law and contrary to the 
statutory mandate. 

The unlawfulness of these deposits is further em¬ 
phasized by the fact that Section 12, in a subsequent 
paragraph, did permit the Custodian to deposit securi¬ 
ties or property with certain banks if designated by 
the President, but a specific prohibition was again 
made as to money, checks, and drafts payable on de¬ 
mand. In the event that a designated bank collected 
moneys upon securities so deposited, the Act provided 
that these moneys were to be deposited forthwith into 
the Treasury of the United States. Paragraph 2 of 
Section 12 reads in full as follows: 
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All other property of an enemy, or ally of 
enemy, conveyed, transferred, assigned, delivered, 
or paid to the Alien Property Custodian here¬ 
under shall be safely held and administered by 
him except as hereinafter provided; and the Pres¬ 
ident is authorized to designate as a depositary, or 
depositaries, of property of an enemy or ally of 
enemy, any bank, or banks, or trust company, or 
trust, companies, or other suitable depositary or 
depositaries, located and doing business in the 
United States. The Alien Property Custodian 
may deposit with such designated depositary or 
depositaries or with the Secretary of the Treas¬ 
ury, any stocks, bonds, notes, time drafts, time bills 
of exchange, or other securities, or property ( ex¬ 
cept money or checks or drafts payable on demand 
which are required to be deposited with the Secre¬ 
tary of the Treasury) and such depositary or de¬ 
positaries shall be authorized and empowered to 
collect any dividends or interest or income that 
may become due and any maturing obligations 
held for the account of such custodian. Any 
moneys collected on said account shall be paid and 
deposited forthwith by said depositary or by the 
Alien Property Custodian into the Treasury of 
the United States as hereinbefore provided. 
(Italics supplied.) 

The express requirement of the statute that all 
moneys paid to or received by the Alien Property Cus¬ 
todian shall be deposited forthwith in the Treasury of 
the United States was immediately recognized by Pres¬ 
ident Wilson in Executive Orders vesting power and 
authority in the Custodian to administer all property 
coming into his possession pursuant to the provisions 
of the Trading with the Enemy Act. 

In Executive Order 2744 of October 29, 1917, Presi¬ 
dent Wilson excluded ‘‘money, or cheques, or drafts 
payable on demand ’ 9 from the property he authorized 
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the Alien Property Custodian to deposit with deposi¬ 
taries; and in Executive Order 2813 of February 26, 
1918, he gave specific direction for the deposit in the 
Treasury of “all moneys (including checks and drafts 
payable on demand)/’ The pertinent portions of 
these Executive Orders are quoted in Appendix B. 

Depositaries designated by the President or by the 
Custodian upon the President’s authorization could 
under the Act and the Executive Orders be used as de¬ 
positaries only of property other than money or checks 
or drafts payable on demand. Moneys collected by the 
depositaries for account of the Custodian were re¬ 
quired by the Executive Order, in conformity with Sec¬ 
tion 12 of the Act, to be turned over to the Custodian 
for payment forthwith “into the Treasury of the 
United States.” The deposits in the Commercial Na¬ 
tional Bank, of course, were deposits of money, not of 
stocks or bonds or property other than cash funds. 

It is apparent, therefore, that the deposits made by 
the Alien Property Custodian, in the case at bar, were 
not only without authority in law but were contrary 
to the express mandate of the Congress. The Cus¬ 
todian acted unlawfully in making the deposits and 
the bank and its officers knew that the Custodian was 
acting unlawfully when the deposits were received. 

m. 

The Commercial National Bank Became a Trustee Ex 
Maleficio of the Moneys Unlawfully Deposited by 
the Alien Property Custodians and Therefore the 
United States was Entitled to a Prior Lien Upon 
the Commingled Assets Taken Over by the Re¬ 
ceiver. 

The conclusion of the illegality of the Custodian’s 
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deposits follows not only from the provisions of the 
Trading with the Enemy Act but from R. S. 5497 which 
provides as follows: 

<§182. (Criminal Code, section 96.) Banker re¬ 
ceiving unauthorised deposit of public money. 
Every banker, broker, or other person not an au¬ 
thorized depositary of public moneys, who shall 
knowingly receive from any disbursing officer, or 
collector of internal revenue, or other agent of the 
United States, any public money on deposit, or by 
way of loan or accommodation, with or without in¬ 
terest, or otherwise than in payment of a debt 
against the United States, or shall use, transfer, 
convert, appropriate, or apply any portion of the 
public money for any purpose not prescribed by 
law; and every president, cashier, teller, director, 
or other officer of any bank or banking association 
who shall violate any provision of this section is 
guilty of embezzlement of the public money so de¬ 
posited, loaned, transferred, used, converted, ap¬ 
propriated, or applied, and shall be fined not more 
than the amount embezzled, or imprisoned not 
more than ten vears, or both. (R. S. §5497; Mar. 
4,1909, c. 321, §96, 35 Stat. 1106.) 

(18 U. S. C. §182.) 

Since the Custodian’s deposits were illegal and void 
and the officers of the bank were guilty of embezzle¬ 
ment in receiving them, there never resulted from the 
deposits the ordinary relationship between the bank 
and the Custodians of debtor and creditor. The bank 
became not a mere debtor of the Custodian but a trustee 
ex maXeficio for the United States. 

We shall now develop the first major proposition 
upon which the appellant relies: 

(1) Where a Government official makes an unlawful 
deposit of Government funds in a national bank, the 
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bank in knowingly accepting such deposit becomes a 
trustee ex maleficio thereof; (2) where the subject mat¬ 
ter of the trust so created can be traced into the funds 
taken over by the receiver, a prior lien exists upon 
those assets to the full extent of the trust; and (3) 
pledged assets (pledged lawfully or otherwise) may be 
used, as they were used herein, to liquidate that prior 
lien liability. 

There is an abundance of case authority to support 
the proposition that where Government funds are de¬ 
posited in a bank in violation of statutory prescription 
such funds are received and held by the bank as a trus¬ 
tee ex maleficio, and, if they can be traced into the funds 
taken over by a receiver, are a charge upon those funds. 

In Allen v. United States, 285 Fed. 678 (C.C.A. 1st), 
it appeared that contrary to a statute forbidding post¬ 
masters to deposit public money collected by them in 
an unauthorized bank, certain postal funds had been so 
deposited in a bank which thereafter became insolvent. 
The specific money constituting the account could not 
be traced or identified as such, but the bank “had on 
hand at all times, since said money was deposited, funds 
in its commercial department exceeding the amount of 
said accounts.” Suit was instituted by the United 
States against the Bank Commissioner to charge the 
cash effects taken over by him with a trust to the extent 
of these deposits. The court held that a trust ex male¬ 
ficio had been created and that the United States, under 
the above allegation, was entitled to prior payment out 
of the funds taken over by the Commissioner. The 
court said: 

The Prudential Trust Company not being an au¬ 
thorized depositary of public funds, the superin¬ 
tendent of the Essex Street station not only had no 
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authority, but was positively forbidden, to deposit 
with it money of the United States received by him 
in his capacity, and its officers were guilty of em¬ 
bezzlement in knowingly receiving it. 

In view of these positive declarations of the stat¬ 
ute, the fact that the superintendent of the Essex 
Street station had for several years, with the 
knowledge and consent of the postmaster at Bos¬ 
ton, made deposits in the Prudential Trust Com¬ 
pany, an unauthorized depositary, could not render 
such deposits legally made. 

As the deposits were not only unauthorized, hut 
prohibited by law, the Trust Company never had 
title to the money covered by them, but held it as 
a trustee ex maleficio, and if it can be traced into 
the possession of the commissioner it is charged 
with the same trust . (Pages 680, 681.) (Italics 
supplied.) 

With respect to tracing the trust money, the court 
noted: 


... It is agreed that the trust company had on 
hand at all times after said money was deposited, 
and when possession was taken by the commis¬ 
sioner, cash assets in its commercial department 
exceeding the amount of both said accounts. Under 
these admitted facts it is a presumption of law that 
the trust fund is included in the cash assets in its 
commercial department and has never been wrong¬ 
fully appropriated. (Page 681.) 

In Board of Commissioners v. Strawn, 157 Fed. 49 
(C.C.A. 6th), the Deputy County Treasurer had de¬ 
posited tax moneys in a bank although he had no au¬ 
thority to do so. Upon the insolvency of the bank the 
county instituted suit to recover the amount of the 
deposit. The court permitted recovery in an amount 
equal to the lowest intermediate cash balance of the 
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bank upon the established doctrine that the bank had 
acquired no title to the public funds deposited without 
authority in law. The court said: 

The ordinary relation of debtor and creditor did 
not exist between the bank and the county treas¬ 
urer, because a county treasurer in Ohio is posi¬ 
tively forbidden, except under circumstances which 
did not exist in this instance, to make a general de¬ 
posit in any bank of taxes collected. . . . Under 
the settled doctrine, the bank acquired no title to 
the public fund, and the public can recover the 
same, so far as it can be identified or traced into 
property which has come into the receiver’s posses¬ 
sion. That the county treasurer and the county 
commissioners had knowledge of this deposit, and 
that it was in pursuance of a course of business 
pursued for several years in succession without ob¬ 
jection, does not operate as an estoppel; for there 
being originally no authority to violate the positive 
provisions of the statute in either or all of these 
officials, no consent or acquiescence on their part 
will cure the title of the bank. (Pages 50, 51.) 
(Italics supplied.) 

In American Surety Co. v. Jackson , 24 Fed. (2d) 768 
(C.C.A. 9th), the city treasurer had deposited funds in 
a national bank without securing the depository bond 
required by law. It was asserted that the city, upon a 
showing “that a sum in excess of the ‘deposits’ came 
into the hands of the receiver when the bank sus¬ 
pended”, was entitled to recover the amount of the un¬ 
lawful deposits. This contention was upheld by the 
court: 

If the city funds were lawfully deposited in the 
depository bank, the relation of debtor and creditor 
existed between the city and the bank, and it is well 
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settled that neither the city nor those claiming 

under it can under such circumstances claim anv 

• 

preference over general creditors. On the other 
hand, if the deposits were made by the city treas¬ 
urer in violation of the laws of the state, it is 
equally well settled that the bank became a trustee, 
and that the city, or those claiming under it, may 
recover from the receiver the amount of the trust 
fund, if less than the amount of cash coming into 
his hands at the inception of the receivership, un¬ 
less it is made to appear that some portion of the 
trust fund had theretofore been paid out or dissi¬ 
pated by the bank. Spokane County v. First Nat. 
Bank (C.C.A.) 68 F. 979; Merchants’ Nat. Bank v. 
School District No. 8 (C.C.A.) 94 F. 705; Smith v. 
Mottlev (C.C.A.) 150 F. 266; Board of Com’rs. v. 
Strawn (C.C.A.) 157 F. 49, 15 L.R.A. (N.S) 1100; 
In re J M. Acheson Co. (C.C.A.) 170 F. 427; Titlow 
v. McCormick (C.C.A.) 236 F. 209. We do not un¬ 
derstand that this rule is controverted. Indeed, it 
is so firmly established by the decisions of this 
and other courts that the question is no longer an 
open one. It seems quite clear to us that the city 
funds were deposited in violation of the laws of 
the state. (Page 769.) 

With respect to the presumption that funds other 
than trust funds are first paid out or dissipated, the 
court said: 

The case w-as submitted to the court below on a 
mere showing that a sum in excess of the demand 
in suit came into the hands of the receiver when 
the bank suspended. The appellant contends that 
the burden then shifted to the appellee to show 
that some part of the trust funds had been paid out 
or dissipated by the bank, while the appellee con¬ 
tends that the burden was still on the appellant to 
show that such was not the fact. . . . 

But, if there is a presumption that trust funds have 


22 


not been wrongfully misapplied or criminally used 
by the officers of the bank, as held by this court in 
the Spokane County Case, supra, and such a pre¬ 
sumption no doubt obtains, it would seem to follow 
as a necessary corollary that the burden was on the 
bank or its successor in interest to prove that the 
trust funds or some part of them were in fact 
wrongfully misappropriated or criminally used by 
the batik. This presumption in nowise conflicts 
with the rule that in the end the claimant must 
trace the funds and establish his claim thereto by 
clear and satisfactory proof as against the receiver 
who represents all creditors. (Page 770.) (Italics 
supplied.) 

In Finman v. State of South Dakota , 29 Fed. (2d) 
776 (C.C.A. 8th) certain state funds were deposited in 
a national bank without securing the depository bond 
required by statute, and in an amount in excess of 
that authorized by law. Upon the bank’s insolvency 
the state was permitted to secure a preference pay¬ 
ment out of the funds in the hands of the receiver. 
The court said: 

The combined capital and surplus of the Na¬ 
tional Bank of Commerce at no time exceeded 
$110,000, so that all deposits by the board in that 
bank in excess of the sum of $44,000 were unlaw¬ 
ful and illegal as being an express violation of the 
statutes of the state prohibiting deposits in excess 
of that amount in this bank, and said deposits 
were also unlawful because for some time prior 
to the closing of the bank it had failed to provide 
a good and sufficient depository bond for the se¬ 
curing of the deposit. 

Under this state of facts there is no question 
but that all of the f unds deposited in the National 
Bank of Commerce were trust funds belonging to 
the State of South Dakota. (Page 778.) . . . 
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The trust having been established, to regain its 
funds it is then necessary for the claimant to show 
that the receiver, as such, has in his hands a com¬ 
mon fund in which the claimant’s deposit is in¬ 
cluded. These matters being established the law 
adds thereto a presumption that the bank in ex¬ 
pending the funds expended its own funds and 
not the trust fund; in other words, when the trust 
is proven and there is a showing that the receiver 
has a common fund in his hands, this, plus the 
presumption, makes a prima facie shoving enti¬ 
tling the claimant to a preference in the event it 
is not overcome by the proof of the receiver. 
(Page 780.) . . . 

We are unable to see why the presumption 
should not prevail, despite the fact that the bank 
was acting illegally for a long period of time, or 
acted illegally in other particulars. It is not shown 
the State of South Dakota acted wrongfully or 
illegally, and therefore its rights cannot be affect¬ 
ed by such acts or conduct on the part of the bank, 
nor, as hereinafter shown, can its rights be prej¬ 
udiced by the wrongful acts or conduct on the part 
of state officials, at least as far as the record in 
this case is concerned. (Page 781.) (Italics sup¬ 
plied.) 

The principle that public funds, unlawfully deposit¬ 
ed, become trust funds, and if properly traced are a 
charge upon any funds taken over by a receiver, is a 
principle of law also recognized by numerous state 
court decisions. Among these may be cited the fol¬ 
lowing : 

Montgomery v. Sparks , 225 Ala. 343, 142 So. 769 
(1932). 

Jarvis v. Hammons, 32 Ariz. 444, 259 Pac. 886 
(1927). 

Toivn of Douglasville v. Mobley, 169 Ga. 53, 149 
S. E. 575 (1929). 
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State v. Thum, 6 Idaho 323, 55 Pac. 858 (1898). 

People v. People's State Bank, 354 Ill. 519, 188 
N. E. 853 (1933). 

Leach v. Stockport Sav. Bank, 207 Iowa 478, 223 
N. W. 171 (1929). 

Myers v. Board of Education, 51 Kan. 87, 32 Pac. 
658 (1893). 

Reichert v. United Sav. Bank, 255 Mich. 685, 239 
N. W. 393 (1931). 

In re Cameron Trust Co., 330 Mo. 1070, 51 S. W. 
(2d) 1025 (1932). 

Yellowstone County v. First Trust, 46 Mont. 439, 
128 Pac. 596 (1912). 

State v. Plateau State Bank, 126 Neb. 407, 253 
N. W. 433 (1934). 

Grand Forks County v. Baird, 54 N. D. 315, 209 
N. W. 782 (1926). 

Watts v. Board of Cleveland County, 21 Okla. 231, 
95 Pac. 771 (1908). 

In re Harr, (Pa.) 186 Atl. 120 (1936). 

Toole County Board v. Hadlock, 79 Utah 478, 11 
P. (2d) 320 (1932). 

Monongalia County Court v. Bamk, 112 W. Va, 476, 
164 S. E. 659 (1932). 

The application of the legal principles established 
by these federal and state court cases to the facts in 
the case at bar, compels the conclusion that at the 
date of suspension, the United States was entitled, out 
of the funds taken over by the Receiver, to the full 
payment of the deposit in controversy. These facts, 
which may be recapitulated briefly, are: 

(1) The funds deposited by the Alien Property Cus¬ 
todians were funds of the United States (see Argu¬ 
ment I). 

(2) The deposits were made without authority in 
law and contrary to statutory mandate (see Argu¬ 
ment II). 
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(3) The Commercial National Bank, its officers and 
agents, knowingly received these moneys (see Allega¬ 
tion (b) of appellant’s answer (R. 9)). 

(4) The Commercial National Bank had on hand at 
all times up to the date of its suspension funds in ex¬ 
cess of the amount of the deposits of the Alien Prop¬ 
erty Custodian (see Allegation (d) of appellant’s 
answer (R. 9)). 

These facts reveal an unlawful deposit of public 
funds creating a trust ex maleficio, which funds have 
never been dissipated by the bank, but instead, have 
been traced into the funds taken over by the Receiver 
upon the bank’s suspension. It is the Government’s con¬ 
tention that this charge upon the cash effects held by 
the Receiver was properly satisfied and liquidated when 
the pledged assets were sold and the proceeds thereof, 
in an amount equal to said charge, were retained by 
the Alien Property Custodian . The sale of the secu¬ 
rities and the application of the proceeds thereof by the 
Custodian, with the consent of the Comptroller of the 
Currency and of the Receiver, may be treated as if the 
Receiver himself had sold securities in his possession 
and with the cash proceeds had satisfied a charge upon 
certain funds held by him for administration. Viewed 
in this light it must be clear that the appellee in this 
suit in equity is not entitled to any recovery. 

It is true, and the appellee will probably cite cases 
which support the proposition, that the receiver of a 
national bank may compel a general depositor to re¬ 
turn securities which the bank unlawfully pledged 
with the depositor, without first paying the deposit 
balance. But the authorities will be found to be spe¬ 
cifically limited to cases wherein the deposits were 
lawfully made, and where the relationship between the 
bank and the depositor was the usual debtor-creditor 
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one. Thus in Texas & Pacific By. v. Pottorff, 291 U. S. 
245, 261, 262, it was noted: 

The receiver may assert the invalidity of the 
pledge without making restitution by paying the 
pledgee’s claim in full. The Railway’s argument 
to the contrary is that when as a result of an 
ultra vires contract one of the parties is enriched 
at the expense of the other, the law creates an 
obligation to repay ex sequo et bono to the extent 
of the enrichment. The argument if applicable 
would not help the Railway. Such claim under the 
doctrine of unjust enrichment is assimilated to an 
obligation of contract; and does not, in the ab¬ 
sence of an identifiable res and a constructive 
trust based on special circumstances of miscon¬ 
duct , confer a preference over other creditors. 
The pledge here challenged having failed because 
illegal, the Railway is entitled only to a dividend as 
a general creditor. (Italics supplied.) 

And in the ease of Baltimore <£ 0. R. Co. v. Smith, 56 
Fed. (2d) 799, 802, the court said: 

The appellant contends that if the bank did not 
have power to pledge its assets to secure the pri¬ 
vate deposit in question, the receiver cannot com¬ 
pel the return of the securities without paying the 
deposit balance. . . . It ivas entirely legal and 
proper for the railroad to deposit its money in the 
bank , but it and the bank went further and entered 
into an illegal agreement which resulted in an 
illegal act. . . . Accordingly the railroad must 
stand with, and not ahead of, the other depositors. 
All must share alike. (Italics supplied). 

In the case at bar, however, it was entirely illegal 
and improper for the Custodians to deposit the funds 
in the bank. In addition, as has been noted, the ac- 
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ceptance of such funds was in violation of R. S. 5497 
(18 U.S.C. §182), which makes it a criminal offense 
for any person not an authorized depositary to know¬ 
ingly receive from an agent of the United States any 
public money for deposit. Since a trust ex maleficio 
was created by the unlawful deposits, the use of any 
general assets of the bank to liquidate the charge upon 
the funds in the hands of the Receiver was proper and 
cannot now be questioned. 

This argument, we believe, affords ample ground for 
reversing the decree of the District Court. It is there¬ 
fore unnecessary to decide that the Government ac¬ 
quired a lien against the pledged securities enforce¬ 
able after insolvency of the bank. Nevertheless, under 
the circumstances here, the securities having been 
pledged to secure repayment to the United States of 
deposits of Government funds made by an officer of the 
Government contrary to express direction in the stat¬ 
ute, and unlawfully received by the bank, it appears 
that for equitable reasons the pledge must be recog¬ 
nized to have been valid and enforceable. 

In O'Connor v. Rhodes, 79 Fed. (2d), 146, 151, on 
the “state of the record’’ there presented, this Court 
held that the pledge of securities to the Custodian was 
invalid. As will be shown in the argument under VI 
below, the “state of the record” here differs essen¬ 
tially from that in the Rhodes case. The validity of 
the pledge in the present case is therefore an open 
question. 

Should the bank net have had on hand at all times 
funds in excess of the deposits, thereby permitting the 
deposits to be traced into the bank’s funds taken over 
by the Receiver, it appears that the trust, subject to 
which the bank received the deposits, would have been 
impressed upon the pledged securities. In that event, 
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the pledged securities would correctly be regarded to 
have been substituted, during solvency of the bank, 
for the moneys deposited and the trust would have 
been impressed upon the substituted assets. Cook v. 
Tullis, 85 U. S. 332; Commercial National Bank v. 
Armstrong, 39 Fed. 684, affirmed in 148 U. S. 50. For 
the complete development of the argument on this 
point we refer to the brief, pp. 34-47, filed for the 
United States Shipping Board Merchant Fleet Cor¬ 
poration in No. 7056 of the October, 1937, term. 

In the present case, there is “an identifiable res” 
and a “constructive trust based on special circum¬ 
stances of misconduct,’ ’ such as the Supreme Court in 
Texas & Pac. By. v. Pottorff, 291 U. S. 245, 261, 262, 
indicated “would confer a preference over other cred¬ 
itors”; the identifiable res being the moneys deposited 
and traced into the funds of the bank taken over 
by the Receiver, and, in the absence of so tracing the 
deposits into the bank’s funds, the pledged securities 
themselves; and the constructive trust has been im¬ 
pressed upon the res by reason of the illegal acts of 
depositing and receiving the moneys of the United 
States. 


IV. 

The District Court Has No Jurisdiction of the Appel¬ 
lee’s Suit Against the Attorney General in His Of- 
cial Capacity for the Recovery of Moneys Adminis¬ 
tered Under the Trading with the Enemy Act. 

We have sufficiently demonstrated, we believe, that 
there is no equity in the appellee’s claim against the 
Attorney General. There remains a more definitive 
reason—one, moreover, first in point of logic—why the 
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bill of complaint must be dismissed: namely, that the 
district court has no jurisdiction of the suit against 
the Attorney General in his official capacity, and the 
complaint states no cause of action against Homer S. 
Cummings as an individual. We shall first consider 
the jurisdictional objections to the suit. 

Although the complaint avers, as a conclusion of 
law, (Paragraph 8(b), R. 2), that all defendants are 
sued both officially and individually, the specific aver¬ 
ment as to the Attorney General is that he is sued 
officially. Indeed, the complaint contains no single 
averment showing that the Attorney General is sought 
to be charged other than in his official capacity as Suc¬ 
cessor in interest to the Alien Property Custodian, 
and the decree awards judgment against him in his 
official capacity (R. 21). There should be no substantial 
doubt that the suit must fail if there is no provision 
of the statute authorizing the district court to enter¬ 
tain such an action. 

The Congress has specifically provided in subsec¬ 
tion (f) of Section 9 of the Trading with the Enemy 
Act, as amended, that the money or other property 
delivered or paid to the Alien Property Custodian 
shall be subject to a court order or decree, only as 
provided in said Act. Subsection (f) reads as follows: 

Except as herein provided, the money or other 
property conveyed, transferred, assigned, de¬ 
livered, or paid to the Alien Property Custodian, 
shall not be liable to lien, attachment, garnish¬ 
ment, trustee process, or execution, or subject to 
any order or decree of any court. 

Section 9 of the Trading with the Enemy Act pro¬ 
vides for the return to former non-enemy owners and 
to designated classes of enemy owners of the property 
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seized by the Alien Property Custodian, and permits 
the institution of suits in equity by the eligible claim¬ 
ants for return of the property. Additionally, this 
section provides for the payment to non-enemy cred¬ 
itors, subject to certain restrictions, of the amount of 
the debts owing them out of the property of their 
enemy debtors, and permits the institution of suits for 
such payments. 

Section 30 of the Trading with the Enemy Act, as 
amended, providing that any money or other property 
returnable under subsections (b) or (n) of Section 9 
shall “at any time prior to such return, be subject to 
attachment in accordance with the provisions of the 
Code of Law for the District of Columbia”, contains 
the limitation that: 

Nothing in this section shall be construed as 
authorizing the taking of actual possession, by any 
officer of any court, of any money or other prop¬ 
erty held by the Alien Property Custodian or by 
the Treasurer of the United States. 

This proviso emphasizes the prohibition of Section 
9(f) upon suits not expressly sanctioned by the Act. 

The sections of the Trading with the Enemy Act 
referred to above are the only statutory provisions 
which permit a court order affecting moneys or other 
property in the custody of the Alien Property Cus¬ 
todian or the Treasurer of the United States, or which 
permit a judgment against such officers in their official 
capacities. Finally, any doubt as to the lack of juris¬ 
diction of the district court to entertain a suit not 
falling within the terms of Section 9 is dispelled by the 
last paragraph of Section 7 (c) of the Trading with 
the Enemy Act, which reads in part as follows: 
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The sole relief and remedy of any person hav¬ 
ing any claim to any money or other property 
heretofore or hereafter conveyed, transferred, as¬ 
signed, delivered, or paid over to the Alien Prop¬ 
erty Custodian, or required so to be, or seized by 
him shall be that provided by the terms of this 
Act. • * * (Italics supplied.) 

United States ex rel. Goldschmidt v. Sutherland, 51 
Fed. (2) 607, (Cert. den. 284 U. S. 667) and Crone v. 
Sutherland, 63 Fed. (2d) 895, were cases in this Court, 
which, like the deposits in the Commercial National 
Bank to secure which bonds were pledged and later 
sold, involved deductions taken for administrative ex¬ 
penses. In the first, a writ of mandamus was sought 
against the Alien Property Custodian to compel the 
payment of a sum alleged to have been improperly with¬ 
held. This Court referred to the restrictions of Sec¬ 
tions 7(c) and 9(f) and dismissed the petition upon the 
ground that the writ of mandamus w’as not a remedy 
provided for by the Trading with the Enemy Act, and 
that claimants to funds held by the Alien Property Cus¬ 
todian could only pursue those remedies which are 
provided by that Act. This Court said: 

The sole question involved is the power of the 
Alien Property Custodian to retain from petition¬ 
er’s allowance 2 per cent, to cover the expenses of 
administration. At the outset we are confronted 
with a question of jurisdiction. The act in terms 
limits the relief of any claimant to the remedy 
provided in the act. It likewise provides that the 
money or property in the hands of the Alien Prop¬ 
erty Custodian “shall not be liable to lien, attach¬ 
ment, garnishment, trustee process, or execution, 
or subject to any order or decree of any court.” 

These provisions of the statute are jurisdic¬ 
tional and restrict the petitioner’s right to pro- 
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ceed in any other manner or form of action than 
that expressly provided by section 9 (a) . . . 
(Page 607). 

In Crone v. Sutherland, supra, the right of the Alien 
Property Custodian to deduct 2% for administrative 
expenses was challenged. This Court, in affirming the 
decree dismissing the bill, pointed out that the courts 
cannot under their general equity powers entertain a 
suit against the Alien Property Custodian: 

Plaintiff’s property was seized adversely by the 
United States in time of war. All right of plain¬ 
tiff in the property was gone until Congress saw 
fit to extend relief. Plaintiff, therefore, is not 
in position to invoke the general equity jurisdic¬ 
tion of the courts. Her remedy is the special one 
accorded by Section 9 of the Trading with the 
Enemy Act, as amended, 42 Stat. 1514 (50 USCA 
Appendix §9 and note). Central Union Trust Co. 
v. Garvan, 254 U. S. 554, 568, 41 S. Ct. 214, 65 L. 
Ed. 403; Stoehr v. Wallace, 255 U. S. 239, 243, 41 

; St. Ct. 293, 65 L. Ed. 604. Page S96.) 

In Becker Steel Co. v. Cummings, 296 U. S. 74, the 
Supreme Court held that a suit against the Alien Prop¬ 
erty Custodian or the Treasurer, in their official capac¬ 
ities, is in substance a suit against the United States, 
must be brought pursuant to the Trading with the 
Enemy Act, and can be maintained only under the 
conditions laid down in that Act. The Supreme Court 
said: 


The trial court held, as is conceded here, that 
the suit brought against officers of the govern¬ 
ment in their official capacities is a suit against 
the United States, authorized, if at all, by §9(a) 
of the Trading with the Enemy Act. See Banco 
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Mexicano v. Deutsche Bank , 271 U. S. 298 (page 
78). (Italics supplied.) 

More recently this Court in Cummings v. Societe 
Suisse Pour Valeurs de Metaux, 85 Fed. (2d) 287, re¬ 
ferring to the Custodian as the “agent” of the United 
States, said: 

And since the United States, as we have seen, 
are the real parties, it is of no consequence that, 
as a matter of convenience, they have authorized 
and appointed an agent to be sued in their stead. 
The agent is sued only in his official capacity, he 
has no personal and no pecuniary interest in the 
result, and he is suable only because the United 
States have consented to be sued in his name. 
The suit is just the same as a suit against the 
United States. Banco Mexicano, etc. v. Deutsche 
Bank, 263 U. S. 591, 602, 44 S. Ct. 209, 68 L. Ed. 
465; Von Bruning v. Sutherland, 58 App. D. C. 
258, 29 F. (2d) 631, 632 * * * (page 289). 

And, referring to property possession of which is 
recoverable by the Custodian, this Court said: 

• # • when recovered, it is by the act re¬ 

quired to be held in the Treasury of the United 
States, and it is the United States which have the 
obligation of returning it if judgment for its 
restoration is thereafter obtained against the Cus¬ 
todian. Becker Steel Co. v. Cummings, 296 U. S. 
74, 81, 56 S. Ct. 15, 80 L. Ed. 54 (page 290). 

The only acts of the Attorney General relating to 
the moneys deposited in the Treasury, which appellee 
under the terms of the statute could seek to control 
through judicial proceedings brought against the At¬ 
torney General in his official capacity, as Successor to 
the Alien Property Custodian, are, in the language of 
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thiis Court in Haskins Bros. & Co. v. Morgenthau, 85 
F. (2d) 677, 683, “those which are implied in the in¬ 
herent duties and functions” of his office and “re¬ 
quired of the functionary and not at all of the indi¬ 
vidual.” Hence, as this Court said: 

* * * so we are brought back to the rule 

that, if the suit is against the officer in his official 
character and the claim made upon him, likewise 
in his official character, the United States are 
indispensable parties (page 683). 

Since the bill of complaint is directed against the 
Attorney General in a manner not sanctioned by the 
Congress, the lower court was without jurisdiction to 
enter the judgment appealed from. 


V. 

The Facts Disclose No Cause of Action Against Homer 
S. Cummings individually, but Establish that the 
United States is the Only Necessary Party De¬ 
fendant. 

We have demonstrated in the preceding part of the 
argument that the district court was without jurisdic¬ 
tion to enter judgment against the Attorney General 
in his official capacity on behalf of the appellee who is 
neither a non-enemy under Section 9(a) or (e), or an 
enemy or an ally of an enemy under Section 9(b) of 
the Trading with the Enemy Act. While that is dis¬ 
positive of the case, we shall now demonstrate that the 
complaint states no cause of action against Homer S. 
Cummings individually, and that the judgment could 
not be sustained even if it purported to be against 
him personally. 
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We have heretofore shown that the moneys in con¬ 
troversy are now lawfully held in the Treasury of the 
United States. The present action must, therefore, 
be dismissed for the reason that the Receiver has sued 
the wTong defendant. Since this is an attempt to 
determine the right and title to moneys in the pos¬ 
session of the United States to which it claims owner¬ 
ship, the United States is an indispensable party—and 
the only indispensable party. The United States has 
not consented to be sued in this manner. 

It is important here to keep in mind certain facts 
established by the appellant’s answer, and the exact 
nature of the relief prayed for by the appellee. These 
facts are: 

(1) The moneys secured from the sale of the pledged 
securities were deposited forthwith in the Treasury of 
the United States. (See paragraph 13, R. 8, and alle¬ 
gation (f), R. 9, of appellant’s answer.) 

(2) The moneys were commingled with the general 
funds and assets of the Treasury and are not physi¬ 
cally set apart or segregated from other specific 
moneys of the United States. (See allegation (h) of the 
answer, R. 10.) 

(3) The appellant has not, and never has had, the 
physical custody or possession of any specific moneys 
resulting from the sale of the pledged securities. (See 
allegation (h) of Answer, R. 10.) 

The relief sought by the plaintiff below is that “the 
defendant, Homer S. Cummings, as the Attorney Gen¬ 
eral of the United States, and as Successor in interest 
to the Alien Property Custodian, or their successors 
in office, be required to account to plaintiff for the 
full sum of $162,298.93 with interest at the legal rate, 
from the date of sale to the date of payment to plain- 
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tiff, subject to credits and dividend adjustments, as 
set forth in said bill of complaint.” 

The Attorney General had no part in the retention 
of the proceeds from the sale of the pledged bonds and 
their deposit in the Treasury. The act of which the 
Receiver complains occurred many months before the 
appellant assumed on July 1, 1934 by Executive Order 
6694 his present duties as Successor in interest to the 
Alien Property Custodian. Under the terms of the 
Trading with the Enemy Act and the Executive Orders 
entered pursuant thereto, the Secretary of the Treas¬ 
ury alone, (and not the Alien Property Custodian), 
has authority to withdraw funds so deposited, and his 
authority is limited to making payments pursuant to 
the provisions of the Act. Such payments do not em¬ 
brace the payment appellee seeks to have made and 
for which judgment has been entered. 

The commingling of the proceeds from the sale of 
the pledged bonds is described in subection (a) of this 
portion of the Argument, immediately following which, 
under (b) reference is made to the statutory provi¬ 
sions confining withdrawals of the moneys deposited 
in the Treasury to certain designated purposes. These 
provisions constitute in effect definite appropriations 
by the Congress of the moneys deposited, departure 
from which would contravene the duties imposed upon 
the officers having custody of the moneys. Under (c) 
below we show that the situation here is analagous to 
that of a suit against a collector of internal revenue 
to recover taxes unlawfully collected by a predecessor 
collector; under (d) the decision of this Court in 
Haskins Bros . Co. v. Morgenthau, supra, is shown to 
control the issue; and under (e) the action here is dis¬ 
tinguished from a possessory action for recovery of a 
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specific res in possession of an official of the government. 

The argument, as above summarized, we believe 
clearly shows that this suit may not be maintained 
against the appellant, Homer S. Cummings, in his 
individual capacity. Consideration of the arguments 
to follow, we believe, will lead this Court to conclude 
that its statement in the Haskins Bros, case, imme¬ 
diately following the language quoted at page 34, 
infra, is likewise pertinent here. This Court said: 

If the suit is against the officers as individuals 
only, and the offices they hold are given merely 
to describe them as persons, they have no interest 
in the subject-matter and no decree can go against 
them. McCauley v. Kellogg, Fed. Cas. No. 8,688, 
2 Woods, 13. (Page 683.) 

(a) The Sum Retained Out of the Proceeds From the 
Sale of Pledged Bonds Was Deposited in the Treas¬ 
ury of the United States and Commingled With 
Other Funds of the United States. 

Under II above, we have called attention to the re¬ 
quirements of Section 12 of the Trading with the En¬ 
emy Act that all moneys paid to or received by the 
Alien Property Custodian “be deposited forthwith in 
the Treasury of the United States’*, and to the pro¬ 
visions of the Executive Orders that all moneys (in¬ 
cluding checks and drafts payable on demand) “shall 
be deposited in the Treasury of the United States.” 
The sum retained out of the proceeds from the sale 
of the pledged bonds was deposited in the Treasury by 
the Alien Property Custodian, predecessor of the de¬ 
fendant. It was credited to “Secretary’s Special De¬ 
posit Account No. 8” (see allegation (f) of appellant’s 
Answer, R. 9), which account is subject only to the 
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check of the Secretary of the Treasury. (See allega¬ 
tion (g) of Answer, R. 10). 

Section 12 of the Trading with the Enemy Act pro¬ 
vides that the moneys deposited in the Treasury of the 
United States “may be invested and reinvested by the 
Secretary of the Treasury in United States bonds or 
United States certificates of indebtedness, under such 
rules and regulations as the President shall prescribe 
. . .” In accordance with this provision of the Act, 
Executive Order No. 2813, in the excerpt quoted in 
Appendix “B” hereto, provides for such investment 
of moneys deposited in the Treasury. 

In Henkels v. Sutherland , 271 U. S. 298, the Supreme 
Court, referring to Executive Order No. 2813, said: 

By Executive Order No. 2813 of February 26, 
1918, made pursuant to law, moneys deposited 
with the Treasurer by the Custodian are to be 
held by the Secretary of the Treasury “for ac¬ 
count of the Alien Property Custodian”, and may 
be invested and reinvested from time to time in 
bonds or United States certificates of indebted¬ 
ness. All moneys so deposited, together with in¬ 
terest or income received from the investment 
thereof, are made subject to withdrawal by the 
Secretary of the Treasury for the purpose of 
making payments pursuant to the provisions of 
the Trading with the Enemy Act, which would in¬ 
clude, of course, payments under § 9 (a). 

Section 9(a) authorizes a suit in equity by 
any person not an enemy, etc., to determine a 
claim to any interest, right or title in the property 
seized. If, in the meantime, the seized property 
has been sold, the same remedy, by § 7 (c), as 
amended, c. 201, 40 Stat. 1020, becomes available 
“against the net proceeds received therefrom and 
held by the Alien Property Custodian or by the 
Treasurer of the United States.” (Page 300). 
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In Appendix “C” hereto, there is reproduced the 
portion of the Annual Report of the Secretary of the 
Treasury for the fiscal year ended June 30,1937, which 
deals with Alien Property funds deposited in the 
Treasury. The sum retained out of proceeds from 
sale of the pledged bonds, except in so far as the cash 
in the fund augmented by deposit of the proceeds may 
have been disbursed to pay claimants or to pay ad¬ 
ministrative expenses, is included in the total Alien 
Property fund assets as of September 15, 1937, aggre¬ 
gating $69,658,382.07. It will be noted that in the 
text preceding the tabulation the Secretary refers to 
investments in government securities in the amount 
of $800,000 made during the fiscal year 1937. Such 
investments were, of course, made from any cash at 
hand in the fund, not withdrawn by the Secretary of 
the Treasury to meet the demands of the Alien Prop¬ 
erty Custodian (now the Attorney General) in accord¬ 
ance with the continuing appropriations contained in 
Sections 9, 23, 24 and 26(b) of the Trading with the 
Enemy Act, as amended. Like investments are dis¬ 
closed by the annual reports for the preceding years 
and such investments include investment of the cash 
in the funds as augmented by deposit of the portion 
retained out of the proceeds from the sale of the 
pledged bonds. It, therefore, cannot be said that any 
part of the proceeds from the sale of the pledged 
bonds is embraced in the item of cash in the amount 
of $271,556.07, in the fund, as of September 15, 1937, 
or in such item in the amount that may be on hand 
today. 

The items aggregating $500,000 shown at the foot of 
the statement represent cash withdrawn from the fund 
by check of the Secretary of the Treasury to be dis- 
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bursed for returns to claimants eligible under the statu¬ 
tory provisions and to meet the administrative ex¬ 
penses of the office, and the Trading with the Enemy 
Act, as amended, makes provision for no other with¬ 
drawals. 

(b) Withdrawal of the Moneys Deposited in the Treas¬ 
ury May be Made Only for Payments Pursuant to 
the Trading with the Enemy Act, as Amended. 

The moneys deposited by the Alien Property Cus¬ 
todian in the Treasury, including the sum retained 
by the former Custodian out of the proceeds from the 
sale of the pledged bonds, can only be withdrawn 
from the Treasury for the purpose of making pay¬ 
ments pursuant to the provisions of the Trading with 
the Enemy Act, as amended. This is not only the 
requirement of Executive Order No. 2813, quoted in 
the Appendix, but it follows as a consequence of the 
provisions of the Trading with the Enemy Act, re¬ 
quiring the deposit of the moneys in the Treasury and 
directing their payment out for definitely designated 
purposes. 

Thus, Sections 9, 23 and 26(b), appropriate the 
moneys so deposited to pay eligible claimants as there 
defined and subsection (a) of Section 24 appropriates 
the moneys to pay taxes assessed against money or 
other property held, to pay the necessary expenses 
incurred by the Custodian “in securing possession, 
collection or control of any such money or other 
property, or in protecting or administering the same”, 
and, as amended by the Act of June 18, 1934, to pay 
“the general or administrative expenses of the office 
of the Alien Property Custodian.’’ 

Otherwise Congress lias made no appropriation 
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of the moneys deposited in the Treasury “for account 
of the Alien Property Custodian.” These moneys are 
not subject to withdrawal by the Attorney General 
but only by the Secretary of the Treasury and by him 
only in accordance with the specific appropriations 
by Congress. 

Article I, Sec 9, Clause 7 of the Constitution pro¬ 
vides that ‘‘No money shall be drawn from the Treas¬ 
ury, but in Consequence of Appropriations made by 
Law'.” This restriction is, of course, a restriction 
upon the judicial as w’ell as the executive branch of the 
government. In Reeside v. Walker, 52 U. S. 271, a 
writ of mandamus w*as sought to compel the Secretary 
of the Treasury to pay the petitioner a sum of money 
allegedly due upon a judgment against the United 
States. The petition was denied for the reason, inter 
alia, that Congress had made no appropriation author¬ 
izing the payment requested. Said the Court: 

The difficulty in the way is the wrant of any ap¬ 
propriation by Congress to pay this claim. It is 
a well-knowm constitutional provision, that no 
money can be taken or drawm from the Treasury 
except under an appropriation by Congress. See 
Constitution, Art. 1, § 9, (1 Stat. at L., 15). 

However much money may be in the Treasury 
at any one time, not a dollar of it can be used in the 
payment of any thing not thus previously sanc¬ 
tioned. Any other course would give to the fiscal 
officers a most dangerous discretion. 

Hence, the petitioner should have presented her 
claim on the United States to Congress, and prayed 
for an appropriation to pay it. If Congress after 
that makes such an appropriation, the Treasury 
can, and doubtless will, discharge the claim with¬ 
out any mandamus. But without such an ap¬ 
propriation it cannot and should not be paid by 
the Treasury, whether the claim is by a verdict 
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or judgment, or without either, and no mandamus 
or other remedy lies against any officer of the 
Treasury Department, in a case situated like this, 
■where no appropriation to pay it has been made, 
(pp 290, 291). 

In Knote v. United States, 95 U. S. 149, the question 
presented was whether the general pardon and am¬ 
nesty granted by Presidential proclamation in 1868 
entitled one who was pardoned to receive the proceeds 
of his property, previously condemned and sold, after 
such proceeds had been paid into the Treasury. The 
Court held that in the absence of specific appropri¬ 
ation no recovery was possible: 

Moneys once in the treasury can only he with¬ 
drawn by an appropriation by law. However 
large, therefore, may be the power of pardon 
possessed by the President, and however extended 
may be its application, there is this limit to it, 
as there is to all his powers,—it cannot touch 
moneys in the Treasury of the United States, ex¬ 
cept expressly authorized by act of Congress. The 
Constitution places this restriction upon the par¬ 
doning power, (page 154). (Italics supplied). 

See also Commonwealth v. Boutwell, 13 Wall. 526; 
Hart v. United States, 118 U. S. 62; District of Colum¬ 
bia v. Eslin, 183 U. S. 62. 

In the case at bar it is conceded that “all of the 
moneys received by the then Alien Property Custodian, 
predecessor of this appellant, from the sale of pledged 
securities, were deposited forthwith in the Treasury 
of the United States and the amount was credited to 
Secretary’s Special Deposit Account No. 8.” Even 
were it assumed that the money so deposited was 
money which should have been paid to the Receiver, 
yet when it was once deposited in the Treasury it 
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thereafter could not be withdrawn “but in Conse¬ 
quence of Appropriations made by Law.” The power 
of the Congress to control moneys in the Treasury is 
plenary and may not be diminished by any judicial 
action. The Receiver’s demand must, therefore, fall. 

(c) The Attorney General Can No More be Held Per¬ 
sonally Liable for Moneys Received by a Prede¬ 
cessor in Office Than Can a Collector of Internal 
Revenue for Taxes Illegally Collected by a Prede¬ 
cessor Collector. 

The Receiver’s bill of complaint is amorphous. 
While nominally directed against the appellant as an 
agent of the United States, it does not, as we have 
shown, purport to state a case within any knowm con¬ 
sent to sue given by the Congress. Nor does the com¬ 
plaint state facts which would sustain a judgment 
against the appellant individually. As a cause of 
action in equity against the Attorney General individ¬ 
ually, the Receiver would have to aver and prove that 
the Attorney General himself now has in his possession 
and control the moneys sued for—in other words, he 
would have to frame a case on the theory of following 
trust funds into an identifiable res . The plaintiff be¬ 
low, however, fails to aver 1 as did the plaintiff in 
O’Connor v. Rhodes , supra, that “the said Homer S. 
Cummings * * * now has in his possession or under 
his control or to his account or order, the said sum of 
money.” (R., No. 6414, January Term 1935, p. 5). 

The remaining alternative theory upon which an 
action could be sustained against the appellant per- 

1 For this reason the court below should have dismissed the plain¬ 
tiff’s own bill upon his moving to strike the defendant’s answer as 
insufficient. 





44 


sonally is that he, as an individual, committed a tres¬ 
pass against the Receiver—that the Attorney General 
himself is the party who could be charged in an action 
at law for money “had and received.” This must he 
the theory upon which the lower court entered judg¬ 
ment for the Receiver. 

We shall now show, by an analogue from the law 
of federal taxation, that the judgment can not be sus¬ 
tained as one against the appellant personally. A 
collector of internal revenue is not liable in an action 
for recovery of a tax collected by his predecessor in 
office. The action is a personal one and lies only 
against the individual collector who actually collected 
the tax. It does not lie even by statute against the 
office of collector but only by the common law against 
the person of the collector. Smielanka v. Indiana Steel 
Co., 257 U. S. 1; Union Trust Co. v. Wardell, 258 TJ. 
S. 537; Levy v. Wardell, 258 U. S. 542. 

In the Smietanka case, the district court had en¬ 
tered judgment against a collector for a refund of 
excise taxes collected by a predecessor collector, and 
had certified as part of its judgment that there was 
probable cause for the act of the predecessor collector 
and that the amount recovered should be paid out of 
a permanent appropriation made by Congress for the 
refunding of taxes illegally collected. Under these 
circumstances a collector against whom a judgment 
could rightfully be entered is exempted from personal 
execution and the amount of the judgment is paid out 
of the proper appropriation from the Treasury. 
Nevertheless, the Supreme Court held in an opinion 
by Mr. Justice Holmes answering two questions cer¬ 
tified by the Seventh Circuit Court of Appeals, that 
the action did not lie against the successor in office. In 
its opinion the Court also said: “We need not con- 
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6ider the remedies against the United States”, citing 
United States v. Emery Bird, Thayer Realty Co., 237 
U. S. 28, and Sage v. United States, 250 U. S. 33. 

The analogy of these cases with the instant case is 
apparent. If the appellee has been injured by any 
wrongful act of the former Alien Property Custodian, 
his remedy is a suit against him personally or on his 
bond; if by the Alien Property Custodian in his of¬ 
ficial capacity, his remedy is a suit against the United 
States, but as we have already seen in Part IV of the 
argument, no consent has been given to the mainte¬ 
nance of this type of suit in the District Court. 

As in the case of the collector who succeeded in of¬ 
fice the one who erroneously collected the tax, so in 
the instant case the Attorney General, as Successor in 
interest to the Alien Property Custodian, is not liable 
for the act of the Custodian preceding him in office. 
The Attorney General is a complete stranger to the 
acts of which the appellee complains. 

As in the case of the taxpayers from whom taxes 
were unlawfully collected, so in the instant case a suit 
by the appellee for recovery of the sum deposited in 
the Treasury, -would have to be brought against the 
United States under a statute by which the United 
States consents to be sued. But the Receiver has not 
made the United States a party, and had he done so the 
suit would nevertheless have to be dismissed because 
the United States has not consented to be sued. 

(d) The Decision of this Court in Haskins Bros. & Co. 
v. Morgenthau is Controlling. 

The decision by this Court in Haskins Bros. & Co. v. 
Morgenthau, 85 Fed. (2d) 677, (cert. den. 299 U. S. 
588), is dispositive of this case in its most essential 
aspects. 
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That was a suit to compel return to processers of 
processing taxes which had been collected on coconut 
oil imported from the Philippines and had been de¬ 
posited in the United States Treasury. The act im¬ 
posing the tax provides that all taxes collected with 
respect to coconut oil produced in the Philippines 
shall be held as a special fund and paid to the Treas¬ 
urer of the Philippine Islands. It was alleged that 
the tax was unconstitutional; that the fund comprised 
of the collections has been deposited in the Treasury 
“as a trust fund”, was held by the Treasurer “in his 
official capacity and, as such, also as trustee of said 
fund”; that the fund was not the property of the 
United States but was held by the Secretary and Treas¬ 
urer “as a trust fund for appellant and others sim¬ 
ilarly situated w’hose unlawful tax payments created it 
and who should now be permitted to recover it in 
proportion to their several contributions.” 

This Court held that the decree of the lower court 
dismissing the bill must be affirmed “on either of two 
grounds” of which the first, here in point, was that 
“the suit is in effect one against the United States” 
and the United States had not consented to be sued. 

In reaching this conclusion, this Court, in an opinion 
by the present Chief Justice, pointed out that the bill 
“seeks to compel the payment of money now deposited 
in the United States Treasury”, and among the prin¬ 
ciples regarded by the Court to be axiomatic, stated: 

Third, that the Secretary of the Treasury and 
the Treasurer are officers of the United States 
holding offices established by law; that their duties 
are to receive and preserve the public money and 
not to disburse it except conformably to latv; that 
as officers of the United States they have no right 
or estate in the public money or any other money 
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in the treasury, whether earmarked as a special 
fund or as part of the general fund of the United 
States; that they are in effect mandataries of a 
limited and defined commission; (p. 681). (Italics 
supplied.) 

Relative to the asserted unconstitutionality of the 
act imposing the tax, the Court stated: 

In the instant case it is therefore of no conse¬ 
quence whether the act under which the tax was 
collected be constitutional or unconstitutional. 
The fact that the tax has been collected and de¬ 
posited in the treasury by the collecting officials 
of the government renders the custodian of the 
fund impotent to withdraw the money and dis¬ 
burse it unless and until directed to do so by an 
act of Congress or until the United States shall 
submit to be sued to determine its disposition. 
(p. 681). (Italics supplied.) 

And relative to the allegation that the fund be¬ 
longed to the appellant and others similarly situated, 
the Court said: 

It is equally of no consequence that the bill 
alleges that the fund belongs to appellant and 
others similarly situated. It is not in the hands 
of the officers but in the treasury , and though 
earmarked as a special or trust fund, has been 
mingled with the moneys of the United States. 
The purpose of the bill, therefore, is to coerce the 
United States, through their officers, to pay out 
money in the treasury as to which Congress has 
limited the power of withdrawal to the payment 
to the Philippine government. To permit this, 
would be to usurp the legislative function of ap¬ 
propriation, to substitute a court for the executive 
officers of the government, and to supplant by an 
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order of court the duty and obligations imposed 
upon them by their oaths of office, (p. 681.) 
(Italics supplied.) 

The sum retained from proceeds of the sale of the 
pledged bonds, which is the subject of this suit has 
also been deposited in the Treasury. It has in equal 
measure been “mingled with the moneys of the United 
States.” The fact that it has been credited to “Sec¬ 
retary’s Special Deposit Account No. 8” renders with¬ 
drawal of this sum no less subject to the direction of 
tlie Congress by appropriation than withdrawal of the 
fund comprised of the processing taxes collected on 
coconut oil produced in the Philippines. The one fund 
is earmarked for distribution in accordance with the 
appropriation by Congress in the Trading with the 
Enemy Act, as amended; the other, in accordance with 
the appropriation by Congress in the Revenue Act of 
1934. In both instances, in equal measure, the offi¬ 
cials responsible for the preservation of the fund are 
“in effect mandatories of a limited and defined com¬ 
mission”, “impotent to withdraw the money and dis¬ 
burse it unless and until directed to do so by Congress 
or until the United States shall submit to be sued to 
determine its disposition.” And, as in the Haskins 
Bros, case, it was of no consequence whether the act 
under which the tax was collected be constitutional 
or unconstitutional, so in the present case it is of no 
consequence that the pledging of the bonds was un¬ 
lawful (which, however, the appellant does not con¬ 
cede) the proceeds from their sale having once been 
deposited in the Treasury no suit can be maintained 
for recovery of the part of the proceeds so deposited 
without the consent of the United States. 

Additionally, it should be observed that while the 
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United States had no “pecuniary interest’* in the 
fund involved in the Haskins Bros, case (p. 681), it 
did have a proprietary interest in the funds deposited 
in the Commercial National Bank since they con¬ 
stituted deductions taken for administrative expenses 
of one of the offices of the government. We have pre¬ 
viously pointed out that to the extent that such de¬ 
ductions so taken may not be necessary to meet the 
expense of administering the property, no provision 
has been made for their disbursement. They are 
available to be covered into the general fund. Also, 
such provision as has been made for their disburse¬ 
ment, or, for that matter, for the disbursement of 
funds other than those deducted for administrative 
expenses, may at any time be revoked by the Con¬ 
gress and the Congress may at any time direct that 
the funds deposited in the Treasury, and the proceeds 
from the investment by the Secretary of the Treasury 
of such funds, be paid into the general fund of the 
Treasury and used for the general purposes of the. 
government. 

Although the moneys deposited in the Treasury may, 
to the extent that the Congress has made appropria¬ 
tions of these moneys, be regarded as “earmarked” 
for designated purposes in the sense that that term is 
used in the Haskins Bros, case, the discussion above 
clearly shows that they are, apart from the appellee’s 
concession, public moneys. 

This Court held in the Haskins Bros, case that the 
processing taxes on coconut oil produced in the Phil¬ 
ippines, deposited in a special fund in the Treasury 
are public moneys. There, this Court referred to its 
decision in Richmond, F. <£ P. R. Co. v. McCarl, 62 F. 
(2d) 203, and, with respect to the excess earnings 
which under Section 15(a) of the Interstate Com- 
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merce Act (subsequently repealed) the appellant was 
obligated to pay over to the Interstate Commerce 
Commission in order to establish a fund which might 
be used to help weaker lines, said: 

We recognized that the fund was not—and was 
not intended to be—a part of the public moneys 
of the United States, but was instead money which 
came into the possession of the United States 
charged with a trust in accordance with the pur¬ 
poses of the act; and w*e said: “When it is paid 
over, it is held by the United States as trustees 
under the provisions of the act of Congress 
through wrhich it is created, and it is subject to 
the trusts w*hich Congress has attached to it. It 
is not, therefore, public moneys in the sense in 
which the ordinary revenues of the government 
are public moneys, but it is nevertheless public 
monevs in the sense that it is a fund which the 
United States control w’hich, through an instru¬ 
mentality of the United States created by Con¬ 
gress, they disburse. It is therefore clearly 
moneys which the United States are charged with 
the duty of conserving.” (Page 681.) 

The Alien Property funds, consisting of moneys 
seized from former enemy owmers or the proceeds of 
property other than money so seized, are public 
moneys in an entirely different but a fortiori sense, 
for, as pointed out under I above, they are the sole 
property of the United States. The seizure of the prop¬ 
erty, which together with its proceeds constitutes the 
Alien Property funds, was not made under legislation 
in w’hich the United States undertook to hold the funds 
as trustee for a designated purpose, as in the case of 
the excess earnings of railroads under the provisions 
formerly effective in the Interstate Commerce Act. 
Provisions contained in the statute for turning such 
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moneys or other property over to former enemy 
owners, have been held to be mere acts of grace, re¬ 
vocable at any time prior to actual physical delivery. 

Moreover, as to the particular funds deposited in 
the Commercial National Bank, there is no provision 
for their disposition other than to retain them to meet 
the general administrative expenses of the office of the 
Custodian. 

(e) The Facts Do Not Sustain the Judgment as One in 
a Possessory Action for Recovery of a Specific Res 
in the Custody of an Official of the Government. 

Had the sum sued for not been deposited in the 
Treasury and were this sum now in the possession of 
and under the control of the Attorney General, and 
disregarding for the moment the imposition of a trust 
ex maleficio with respect to the deposits made in the 
bank and the consequent obligation of the Receiver to 
pay over the balance in the deposit account, an equi¬ 
table suit for possession of the identified res might pos¬ 
sibly lie against the Attorney General, not in his official 
capacity, but as an individual. 

Howrever, a suit embracing the additional step of 
establishing title to the fund would not lie in view of the 
evident interest of the United States. The present suit 
is removed even a further step from a mere possessory 
action, for the sum sued for has been deposited and 
commingled with other moneys in the Treasury of the 
United States and the suit, therefore, necessarily is one 
for a money decree, the payment of which cannot be 
made from the identical sum retained but must be made 
out of the commingled funds in the Treasury of the 
United States. 

The leading case establishing the distinction between 
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a possessory action and one determining title in prop¬ 
erty in which a state asserts an interest is Osborn v. 
United State Bank, 9 Wheaton 738. 

In its decision in the Haskins Bros . case, supra, this 
Court epitomized the decision of the Supreme Court in 
Osborn v. United States Bank, supra, as follows: 

In that case the Bank of the United States main¬ 
tained two branches of the bank in Ohio. The Ohio 
Legislature imposed exorbitant taxes upon them 
to expel them from the state, and the auditor was 
empowered to appoint agents to make seizures of 
the bank’s property and to dispose of it if there 
was a default of payment. Before the taxes were 
payable the bank procured an injunction against 
the auditor and his agents. In spite of this, seizure 
was made of a specific sum of money consisting of 
specie and bills and while these were in possession 
of the officers a writ of injunction was served, com¬ 
manding the officers not to dispose of the money, 
but to hold it subject to the order of the court. 
Thus the court had jurisdiction of the officers who 
seized and had actual possession of the money; 
and the court stated the true question in the case 
to be whether these officers were to be considered 
as having a real interest or as being merely nom¬ 
inal parties. On the hearing, the officers were held 
to be trespassers and were ordered to restore the 
property they had taken without lawful authority 
in the same form in which it had been taken. The 
ground of the decision was that they then had the 
money in their actual physical possession, and it 
was on this ground that it was held the state of 
Ohio was not a necessary party. (Page 683.) 
(Italics supplied.) 

The Supreme Court predicated its finding in the 
Osborn case that a court of equity had jurisdiction of 
the cause upon the proposition that a court of equity 
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“will always interpose to prevent the transfer of a spe¬ 
cific article, which, if transferred, will be lost to the 
owner”, and in this connection stated: 

The money of the bank, if mingled with the other 
money in the treasury, and put into circulation, 
would be totally lost to the owners; and the reason 
for an injunction is, at least, as strong in such a 
case, as in the case of a negotiable note. (Page 
844.) 

It is to be noted that the decision of the Court, in so 
far as it is here relevant, proceeded upon the important 
fact that the moneys sought were never mingled with 
other moneys in the Treasury. It appears that this 
money was retained in a trunk, separate from other 
funds in the Treasury. In the case at bar it is spe¬ 
cifically alleged and admitted that the moneys were not 
physically set apart but were instead mingled with 
other funds of the United States. It may also be noted 
that the decision in the Osborn case has in its other 
aspects been modified by the Supreme Court. See Min¬ 
nesota v. Hitchcock, 185 U. S. 373, 386. 

The following from the opinion of this Court in the 
Haskins Bros, case, distinguishing that case from the 
Osborn case, is equally applicable to this suit against 
the Attorney General: 

The present case is wholly different. The per¬ 
sons here sued were not trespassers. It is not 
charged they committed any wrong against appel¬ 
lant or that they have any personal interest in the 
suit. Nor is it. or can it be charged that they have 
themselves possession or control of the money 
which appellant claims -was unlawfully exacted; 
and obviously there can be no recapture of the 
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specific money paid by appellant in a suit against 
them in trespass, trover, or detinue. The only way 
in which they can make restitution is in doing some 
act contrary to their official power and duty. In 
the Osborn case the defendants were, as we have 
seen, adjudged to have been trespassers. They 
were alike and together and apart liable to restore 
the precise specie and bills they had taken. The 
seizure by them had been in defiance of an injunc¬ 
tion of the court, and the fruits of their wrongful 
act were in their hands, and the decree that they 
should return the money in the same form in which 
it was taken was obviously within the power of a 
court of equity. No more than that was decided. 
(Page 683.) 

As in the Haskins Bros, case, so here the appellant, 
the Attorney General, is not a trespasser, committed 
no wrong against the appellee, and has no personal 
interest in the suit. He does not have possession or 
control of the money. There can be no recapture of the 
specific money from him. The money having been de¬ 
posited in the Treasury and commingled with other 
moneys, an attempt to pay out of funds in the Treasury 
the sum claimed by the appellee, would be beyond the 
official power and duty of the appellant. The Secretary 
of the Treasury could not lawfully recognize a request 
by the Attorney General as acting Custodian to make 
available out of the funds deposited in the Treasury, 
an amount in satisfaction of the judgment. His issu¬ 
ance of a check for that purpose would be contrary to 
the provisions of Executive Order 2813, which confines 
the authorization for withdrawals to payments pur¬ 
suant to the provisions of the Trading with the Enemy 
Act. The United States are the only parties in respon¬ 
sibility and interest. 

Situations substantially similar to that in the Osborn 
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case, were considered by the Supreme Court in United 
States v. Lee, 106 U. S. 196, and Tindall v. Wesley, 167 
U. S. 204. 2 

More recently the distinction between a mere posses¬ 
sory action against a government official and one 
brought to try title was recognized in the case of Appa¬ 
lachian v. Smith, 67 F. (2d) 451, (C.C.A. 4th—1933), 
wherein the court said: 


. . . The United States not having consented to 
be sued, cannot be made a party defendant. Carr 
v. U. S., 98 U. S. 433, 25 L. Ed. 209; U. S. v. Turner 
(C.C.A. 8th) 47 F. (2d) 86. Consequently, plain- 


* Professor Willoughby, in his treatise upon Constitutional Law, 
summarizes his analysis of these cases as follows: 

$913. Suit Maintainable only 'Where the Action Against the 
Officer is a Possessory One. 

This language in Tindal v. Wesley causes the doctrine de¬ 
clared in United States v. Lee to appear more plainly to be that 
the court still holds to the doctrine that any suit against officers 
of a State, the judgment or decree in which will be inclusive 
of the rights of the State, will be regarded as a suit against the 
State. Whence it follows that an action of ejectment against 
persons in possession of property title to which is claimed by 
the State, or alleged by the defendants to be in the State, will 
be considered to be not a suit against the State only in those 
cases where there is failure to produce at least prima facie evi¬ 
dence of title in the State, and in these only if the action of 
ejectment is treated as a possessory one and not one determin¬ 
ing title. 

This latter principle was definitely stated in Stanley v. 
Schwalby, in which an action of ejectment against persons hold¬ 
ing property for the State was held to be a suit against the 
State, because in that State such an action was regarded as one 
determining title. With reference to the doctrine declared in 
the Lee case the court emphasized the fact that the judgment 
affirmed was simply that the plaintiffs recover against the indi¬ 
vidual defendants the possession of the property in controversy 
and costs, “and,” the court declared, “this court distinctly recog¬ 
nized that, if the title of the United States were good, it would 
be a justification of the defendants; that the United States could 
not be sued directly by original process as a defendant, except 
by virtue of an express act of Congress; and that the United 
States would not be bound or concluded by the judgment against 
their officers.” (Willoughby, Constitutional Law, Volume III, 
I 913.) 
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tiff’s suit to quiet title will not establish title 
against the adverse claimant, and any relief which 
the court may grant will be nugatory. Ejectment 
would lie, because in that action relief is sought, 
not against the claim of the government, but 
against the wrongful possession of the govern¬ 
ment’s agent. U. S. v. Lee, 106 U. S., 196, L. S. Ct. 
240, 27 L. Ed. 171. In a suit to quiet title, however, 
the matter in issue is the title itself; and no effec¬ 
tive relief can be granted unless the adverse claim¬ 
ant is a party to the suit. 

See also Louisiana v. Garfield, 211 U. S. 70; New Mex¬ 
ico v. Lane, 243 U. S. 52. 

It is obvious that in the present case the appellee’s 
action is far different from an action to reach and re¬ 
cover the bare possession of specific property. It is, in¬ 
stead, an attempt to impose a charge upon funds in 
the Treasury of the United States which will conclude 
the United States. Cf. Curmingham v. Macon & Bruns¬ 
wick R. R. Co., 109 U. S. 446. In this view of the case, 
it is apparent that the United States is an indispensable 
party. 


VI. 

The Court’s Decision in O’Connor v. Rhodes, 79 Fed. 
(2d) 146, is Neither Controlling Nor in Point in the 
Present Action. 

The appellee argued below, and the court evidently 
agreed, that the question of whether the United States 
is an indispensible party in this case was disposed 
of by this Court’s decision in O'Connor v. Rhodes, 
supra. It should be evident upon the most cursory 
examination of this record that the Rhodes case is not 
persuasive on the issues now before this Court. That 
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case was an action brought by a depositor of the Com¬ 
mercial National Bank against the Attorney General 
and certain other defendants to recover for preferences 
which allegedly had been given them. Although the 
fund in controversy with respect to the Attorney Gen¬ 
eral was actually the same as in the present suit, it is 
important to note that the decision in that case was ren¬ 
dered on assumed facts which differ essentially from 
those admitted by the Receiver’s motion to strike. 

We have previously referred to the statement by 
this Court in its opinion in the Rhodes case, indicating 
that the conclusions there expressed were predicated 
upon the ‘‘state of the record” as there presented. An 
examination of both cases reveals that this Court is 
now confronted with materially different pleadings, 
with materially different allegations of fact, and with 
materially different questions of law. 

The Rhodes case w^as an appeal from a decree over¬ 
ruling the defendant’s motion to dismiss the plaintiff’s 
bill of complaint. The facts, all diametrically con¬ 
trary to those in the instant case, which this Court re¬ 
garded as admitted on the record are summarized 
at page 152 of its opinion in the Rhodes case. 

With regard to the money in excess of the dividends 
paid unsecured depositors, which the Custodian re¬ 
tained out of the proceeds from the sale of the pledged 
bonds, the Court said: 

The bill alleges that the Custodian obtained from 
the receiver of the bank a sum of money in excess 
of that to which he was legally entitled, and the 
bill further alleges that the Attorney General has 
received and controls the money so illegally ob¬ 
tained by his predecessor. (Italics supplied.) 

With regard to the fund comprised of deductions for 
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administrative expenses, part of which was constituted 
by the deposits made by the Custodian in the Com¬ 
mercial National Bank, the Court said: 

It is a fund exclusively under the control of the 
Acting Custodian. 

It is not money of the United States paid into 
the Treasury of the United States. 

It is not a part of the revenues of the United 
States and, in the form in which it is, is not sub¬ 
ject to the control of the Secretary of the Treas¬ 
ury. 

The fund is earmarked for a special purpose 
; in the hands of the Attorney General as the Acting 
Alien Property Custodian * * '. 

The facts admitted by the record in the present case, 
and which are diametrically contrary to the assumed 
facts set forth above, which this Court regarded as 
admitted on the record in the Rhodes case, have been 
summarized near the outset of our argument under 
V above. They bear repetition here and we therefore 
quote from appellant’s answer the allegations of fact 
which must control the Court’s decision in this case: 

* * * said proceeds were deposited by the Alien 
Property Custodian in the Treasury of the United 
States and the amount was credited to “Secre¬ 
tary’s Special Deposit Account No. 8”. (Para¬ 
graph 13 of appellant’s answer, R. 8.) 

(f) That, pursuant to the provisions of §12 of 
the Trading with the Enemy Act, as amended, all 
of the moneys received by the then Alien Property 
Custodian, predecessor of this defendant, from the 
sale of pledged securities, were deposited forth¬ 
with in the Treasury of the United States and the 
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amount was credited to “Secretary’s Special De¬ 
posit Account No. 8” (Administrative Expense 
Fund). 

(g) That the Secretary’s Special Account No. 8 
is subject only to the check of the Secretary of the 
Treasury. 

(h) That the present defendant has not now 
and never has had the physical custody or pos¬ 
session of any specific moneys resulting from said 
sale, and that said moneys were commingled with 
the general funds and assets of the Treasury and 
are not physically set apart or segregated from 
other specific moneys or assets of the United 
States. 

(i) That the defendant has not now and never 
has had a personal interest in the moneys received 
by the former Alien Property Custodian from 
the sale of the pledged securities. 

(j) That the Congress had made said credits 
available for the general or administrative ex¬ 
penses of the Alien Property Bureau and all con¬ 
trol of the further disposition of said administra¬ 
tive expense fund rests with the Congress of the 
United States. ' 

(Allegations (f) to (j) inclusive, of appellant’s 
answer, R. 9, 10.) 

By moving to strike the defendant’s answer, the 
plaintiff below necessarily admitted all these facts. It 
will be observed that here it is admitted that the funds 
are neither in the possession nor under the plenary con¬ 
trol of the Attorney General and that, on the contrary, 
they are in the Treasury of the United States, com¬ 
mingled with other moneys as property of the United 
States. 

No authority cited by the Court in support of its de¬ 
cision in O’Connor x. Rhodes is applicable to these facts. 
See Haskins Bros, Co. v. Morgenthau , supra, 
discussed in Argument V, supra, pp. 45 to 51. 
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A further distinction between the two cases is to 
be found in the fact that the Attorney General now 
urges that the Commercial National Bank became a 
trustee ex maleficio of the deposits made by the Alien 
Property Custodian; and for the first time alleges 
facts which trace the trust funds into the cash effects 
taken over by the Receiver. The illegality of the Cus¬ 
todian’s deposit and the bank’s acceptance thereof, 
was not brought to the attention of nor considered by 
the Court in O’Connor v. Rhodes. 

Additionally, we call attention to the following from 
page 152 of the decision in the Rhodes case: 

* * * We have had occasion to notice the condi¬ 
tions under which the fund was accumulated by 
the Custodian, and we have always assumed that 
the fund was a guaranty fund to cover the ex¬ 
pense of administration and that the balance after 
the payment of expenses, if any, would be re¬ 
turned to the several trusts and distributed to 
the owners. 

From this it would appear that the decision of this 
Court in the Rhodes case, that “no interests of the 
United States would be affected by a decree in the 
suit”, was largely predicated upon the legal assump¬ 
tion that the funds deposited in the Commercial 
National Bank were not funds of the United States 
nor moneys in which the United States claimed a pro¬ 
prietary interest, but were instead “enemy owned”. 
This assumption, however, was subsequently declared 
erroneous by the Supreme Court in Cummings v. 
Deutsche Bank, supra, and the Rhodes decision is 
therefore subject to modification in so far as it was 
predicated upon the mistaken assumption that the de¬ 
posited moneys were held by the Custodian in trust 
for former enemies. 
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vn. 

The District Court Erred in Having Decreed That Exe¬ 
cution May Issue Against the Appellant Upon the 
Judgment Entered Herein and in Including in said 
Judgment a Charge for Interest. 

As observed, the decree of the District Court awards 
judgment against the Attorney General in his official 
capacity. (R. 21.) But if the decree is against him in 
his official capacity, obviously execution against the 
Attorney General is invalid under Sections 9(f) and 
30 of the Trading with the Enemy Act, as amended. 
See discussions under IV above. 

If the decree is to be considered one against the At¬ 
torney General in his individual capacity, execution 
against him is likewise invalid for the same reason as 
that given by this Court in the Haskins Bros, case in 
the language quoted at page 37 infra, namely, be¬ 
cause he has no individual interest in the subject 
matter. 

Were the judgment otherwise correct, the inclusion 
of interest clearly is erroneous. While interest may 
be recoverable in a suit against an officer in his indi¬ 
vidual capacity (Erskine v. Van Arsdale, 15 Wall. 75) 
the appellant in no way participated in the withhold¬ 
ing of part of the proceeds from sale of the pledged 
bonds and in depositing the sum so withheld in the 
Treasury. A judgment against the appellant indi¬ 
vidually, therefore, could not possibly be valid. The 
judgment, if otherwise valid, which we have shown 
it is not, would have to be entered, as it was, against 
the appellant in his official capacity and so would in 
effect be a judgment against the United States. But 
a judgment may not be entered against the United 
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States for interest, unless there is a statute specifically 
permitting it and here there is none. United States 
ex rel Angarica v. Bagard, 127 U. S. 251. 

CONCLUSION. 

The decree entered by the District Court against the 
appellant should be reversed, with directions to the 
District Court to dismiss the bill of complaint. 

Respectfully submitted, 

Sam E. Whitaker, 
Assistant Attorney General .. 

Harry LeRoy Jokes, 

Fred Esch, 

Attorneys, Department of Justice. 


May 5,1938. 
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APPENDIX “A.” 

Trading with the Enemy Act, as amended, 50 U.S.C.A. 

(Appendix) 

Section 7 (c). If the President shall so require 
any money or other property including (but not there¬ 
by limiting the generality of the above) patents, copy¬ 
rights, applications therefor, and rights to apply for 
the same, trade marks, choses in action, and rights and 
claims of every character and description owing or 
belonging to or held for, by, on account of, or on be¬ 
half of, or for the benefit of, any enemy or ally of 
enemy not holding a license granted by the President 
hereunder, which the President after investigation 
shall determine is so owing or so belongs or is so held, 
shall be conveyed, transferred, assigned, delivered or 
paid over to the Alien Property Custodian, or the 
same may be seized by the Alien Property Custodian; 
and all property thus acquired shall be held, adminis¬ 
tered and disposed of as elsewhere provided in this 
Act. 

• ••••* 

The sole relief and remedy of any person having 
any claim to any money or other property heretofore 
or hereafter conveyed, transferred, assigned, deliv¬ 
ered, or paid over to the Alien Property Custodian, 
or required so to be, or seized by him shall be that 
provided by the terms of this Act, and in the event 
of sale or other dispositions of such property by the 
Alien Property Custodian, shall be limited to and en¬ 
forced against the net proceeds received therefrom 
and held by the Alien Property Custodian or by the 
Treasurer of the United States. # • * 

Section 9 (a). That any person not an enemy or 
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ally of enemy claiming any interest, right, or title in 
any money or other property which may have been 
conveyed, transferred, assigned, delivered, or paid to 
the Alien Property Custodian or seized by him here¬ 
under and held by him or by the Treasurer of the 
United States, or to whom any debt may be owing 
from an enemy or ally of enemy whose property or 
any part thereof shall have been conveyed, trans¬ 
ferred, assigned, delivered, or paid to the Alien Prop¬ 
erty Custodian or seized by him hereunder and held 
by him or by the Treasurer of the United States, may 
file with the said custodian a notice of his claim under 
oath and in such form and containing such particulars 
as the said custodian shall require; and the President, 
if application is made therefor by the claimant, may 
order the payment, conveyance, transfer, assignment, 
or delivery to said claimant of the money or other 
property so held by the Alien Property Custodian or 
by the Treasurer of the United States, or of the inter¬ 
est therein to which the President shall determine said 
claimant is entitled: Provided , That no such order 
by the President shall bar any person from the prose¬ 
cution of any suit at law or in equity against the 
claimant to establish any right, title, or interest which 
he may have in such money or other property. If the 
President shall not so order within sixty days after 
the filing of such application or if the claimant shall 
have filed the notice as above required and shall have 
made no application to the President, said claimant 
may institute a suit in equity in the Supreme Court 
of the District of Columbia or in the district court 
of the United States for the district in which such 
claimant resides, or, if a corporation, where it has its 
principal place of business (to which suit the Alien 
Property Custodian or the Treasurer of the United 
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States, as the case may be, shall be made a party 
defendant), to establish the interest, right, title, or 
debt so claimed, and if so established the court shall 
order the payment, conveyance, transfer, assignment, 
or delivery to said claimant of the money or other 
property so held by the Alien Property Custodian or 
by the Treasurer of the United States or the interest 
therein to which the court shall determine said claim¬ 
ant is entitled. If suit shall be so instituted, then such 
money or property shall be retained in the custody of 
the Alien Property Custodian, or in the Treasury of 
the United States, as provided in. this Act, and until 
any final judgment or decree which shall be entered 
in favor of the claimant shall be fully satisfied by pay¬ 
ment or conveyance, transfer, assignment, or delivery 
by the defendant, or by the Alien Property Custodian, 
or Treasurer of the United States on order of the 
court, or until final judgment or decree shall be en¬ 
tered against the claimant or suit otherwise termi¬ 
nated. • * * 

Section 9 (f). Except as herein provided, the money 
or other property conveyed, transferred, assigned, de¬ 
livered, or paid to the Alien Property Custodian, shall 
not be liable to lien, attachment, garnishment, trustee 
process, or execution, or subject to any order or decree 
of any court. * * * 

Section 12 reads in part as follows: 

Section 12. All moneys (including checks and drafts 
payable on demand) paid to or received by the Alien 
Property Custodian pursuant to this Act shall be de¬ 
posited forthwith in the Treasury of the United States, 
and may be invested and reinvested by the Secretary 
of the Treasury in United States bonds or United 
States certificates of indebtedness, under such rules 
and regulations as the President shall prescribe for 
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such deposit, investment, and sale of securities; and 
as soon after the end of the war as the President shall 
deem practicable, such securities shall be sold and the 
proceeds deposited in the Treasury. 

All other property of an enemy, or ally of enemy, 
conveyed, transferred, assigned, delivered, or paid to 
the Alien Property Custodian hereunder shall be 
safely held and administered by him except as here¬ 
inafter provided; and the President is authorized to 
designate as a depositary, or depositaries, of property 
of an enemy or ally of enemy, any bank, or banks, or 
trust company, or trust companies, or other suitable 
depositary or depositaries, located and doing business 
in the United States. The Alien Property Custodian 
may deposit with such designated depositary or de¬ 
positaries, or with the Secretary of the Treasury, any 
stocks, bonds, notes, time drafts, time bills of ex¬ 
change, or other securities, or property (except money 
or checks or drafts payable on demand which are re¬ 
quired to be deposited with the Secretary of the Treas¬ 
ury) and such depositary or depositaries shall be au¬ 
thorized and empowered to collect any dividends or 
interest or income that may become due and any ma¬ 
turing obligations held for the account of such cus¬ 
todian. Any moneys collected on said account shall 
be paid and deposited forthwith by said depositary 
or by the Alien Property Custodian into the Treasury 

of the United States as hereinbefore provided. 

• **#*# 

Section 30. Any money or other property return¬ 
able under subsection (b) or (n) of section 9 shall, at 
any time prior to such return, be subject to attachment 
in accordance with the provisions of the code of law 
for the District of Columbia, as amended, relating 
to attachments in suits at law and to attachments for 
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the enforcement of judgments at law and decrees in 
equity, but any writ of attachment or garnishment 
issuing in any such suit, or for the enforcement of any 
judgment or decree, shall be served only upon the 
Alien Property Custodian, who shall for the purposes 
of this section be considered as holding credits in favor 
of the person entitled to such return to the extent of 
the value of the money or other property so return¬ 
able. Nothing in this section shall be construed as 
authorizing the taking of actual possession, by any 
officer of any court, of any money or other property 
held by the Alien Property Custodian or by the Treas¬ 
urer of the United States. 

Revised Statute § 5497,18 U. S. C. A. § 182. 

§ 182. (Criminal Code , section 96.) Banker receiv¬ 
ing unauthorized deposit of public money. Every banker, 
broker, or other person not an authorized depositary of 
public moneys, who shall knowingly receive from any 
disbursing officer, or collector of internal revenue, or 
other agent of the United States, any public money on 
deposit, or by way of loan or accommodation, with or 
without interest, or otherwise than in payment of a debt 
against the United States, or shall use, transfer, con¬ 
vert, appropriate, or apply any portion of the public 
money for any purpose not prescribed by law; and 
every president, cashier, teller, director, or other officer 
of any bank or banking association who shall violate 
any provision of this section is guilty of embezzlement 
of the public money so deposited, loaned, transferred, 
used, converted, appropriated, or applied, and shall be 
fined not more than the amount embezzled, or impris¬ 
oned not more than ten years, or both. (R. S. § 5497; 
Mar. 4,1909, c. 321 § 96, *35 Stat. 1106.) 
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APPENDIX “B.” 

Excerpt from Executive Order No. 2744 of October 29, 

1917. 

I hereby vest in the Alien Property Custodian the 
executive administration of the provisions of Section 
12 of the Trading with the Enemy Act pertaining to 
the designation of a depositary, or depositaries, and 
requiring all such designated depositaries to execute 
and file bonds and prescribing the form, amount, and 
security thereof. And I authorize and empower the 
Alien Property Custodian to designate any bank, or 
banks, or trust company, or trust companies, or other 
suitable depositary or depositaries located and doing 
business in the United States, as the depositary or 
depositaries with which said Alien Property Custodian 
may deposit any stocks, bonds, notes, time drafts, time 
bills of exchange, or other securities or property 
(except money, or cheques, or drafts payable on de¬ 
mand) of an enemy or ally of enemy and to prescribe 
the bond or bonds and the form, amount, and security 
thereof which shall be given by said depositary or 
depositaries. 

Excerpt from Executive Order No. 2813 of February 26, 

1918. 

(5) Deposit and Investment of Moneys Received 
by the Alien Property Custodian. 

There shall be deposited in the Treasury of the 
United States, through the office of the Secretary of 
the Treasury— 

(a) Any and all moneys (including checks and 
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drafts payable on demand) paid to or received 
by the Alien Property Custodian pursuant to the 
“Trading with the enemy Act”; 

(b) Any and all moneys (including checks and 
drafts payable on demand) collected or received by 
the Alien Property Custodian, as dividends or in¬ 
terest or income that may become due upon any 
stocks, bonds, notes, time drafts, time bills of 
exchange, or other securities or property held by 
the Alien Property Custodian or by any deposi¬ 
tary or depositaries designated as provided in 
said Act for the account of the Alien Property 
Custodian. 

(c) Any and all moneys collected as the pro¬ 
ceeds of any and all maturing obligations held 
by the Alien Property Custodian or by any such 
depositary or depositaries for the account of the 
Alien Property Custodian; and 

(d) Any and all moneys paid to or received by 
the Alien Property Custodian as the proceeds of 
any sale or sales, made at any time pursuant to 
such rules and regulations as the President shall 
prescribe, of any and all property or rights which 
shall come into the possession of the Alien Prop¬ 
erty Custodian in pursuance of the provisions of 
said Act; 

Provided, however, that the Alien Property Custodian 
may fix stated periods, not longer than quarter-yearly, 
for accounting by depositaries, agents, bailees, and 
attorneys in fact of all moneys received by them, and 
for the payment thereof by such depositaries, agents, 
bailees, and attorneys in fact to the Alien Property 
Custodian, who shall forthwith pay the same into the 
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Treasury of the United States, as provided above, and 
that checks and drafts payable on demand received by 
designated depositaries in payment of dividends, in¬ 
terest and income from property held by or for the 
account of the Alien Property Custodian may be col¬ 
lected by such depositaries for the account of the Alien 
Property Custodian, but that all other checks and 
drafts payable on demand shall be forthwith deposited 
by the Alien Property Custodian in the Treasury of 
the United States, as provided above. 

Any and all moneys so deposited in the Treasury of 
the United States, as herein provided, as well as all 
moneys, if any, which may be paid to the Treasurer 
of the United States, as provided in Section 12 of said 
Act, and all interest, dividends or other income, if any, 
in respect of any property conveyed, transferred, as¬ 
signed or delivered to the Treasurer of the United 
States, as provided in said Section 12, shall be credited 
by the Treasurer of the United States to the Secre¬ 
tary of the Treasury “for account of the Alien Prop¬ 
erty Custodian.” 

Any and all moneys so deposited in the Treasury 
of the United States, as herein provided, together 
with any interest or income received from the invest¬ 
ment thereof, shall be subject to withdrawal by the 
Secretary of the Treasury for the purpose of making 
any payment or payments pursuant to the provisions 
of said Act, and, until so withdrawn, may be invested 
and reinvested, from time to time, by the Secretary 
of the Treasury in United States bonds or United 
States certificates of indebtedness. The bonds and cer¬ 
tificates of indebtedness, in which such moneys shall 
be so invested, shall be held by the Secretary of the 
Treasury for account of the Alien Property Custodian, 
subject to the provisions hereof and of said Act and 
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to such further orders, rules or regulations as may, 
from time to time, be prescribed by me. 

APPENDIX “C.” 

Excerpt from Annual Report of the Secretary of the 
Treasury on the State of the Finances for the Fiscal 
Year Ended June 30,1937. (Treasury Department 
Document No. 3086.) 

The statement of this report relative to Alien Prop¬ 
erty funds is found at page 102, and reads as follows: 

Alien Property trust fund .—Under the act of Oc¬ 
tober 6, 1917, as amended, and the Settlement of War 
Claims Act of 1928, approved March 10, 1928 (44 Stat. 
254), as amended, the Secretary of the Treasury held 
on June 30, 1937, Government securities in the face 
amount of $30,110,200 for account of the Attorney 
General, Alien Property Bureau, of which $800,000 
constituted additional purchases during the fiscal year 
1937. A statement of the alien property trust fund as 
of September 15, 1937, follows: 

Alien Property Trust Fund, September 15, 1937 


Credits: 

Trusts .337,286,090.88 

Earnings on investments, etc. 32,372,291.19 


Total .869.658,382.07 


Assets: Prinpal of 

Face amount amortized cost 

39,800,000 4 percent Treasury 

bonds of 1944-54....310,268.433.57 
5,100,000 3Vi percent Treas- 
ury bonds of 

1943-45 . 5.100,000.00 

10,200 2% percent Treas¬ 
ury notes matur¬ 
ing June 15, 1939.. 10,413.56 






72 


1,100,000 

3 percent Treasury 
bonds of 1951-55.. 

1,135,823.37 

500,000 

3% percent Treas¬ 
ury bonds of 
1949-52 . 

518,267.89 

3,220,000 

2% percent Treas¬ 
ury notes matur¬ 
ing Sept. 15, 1938.. 

3,220,000.00 

6,280,000 

2% percent Treas¬ 
ury bonds of 
1955-60 . 

6,307,799.14 

3,300,000 

2% percent Treas¬ 
ury bonds of 
1945-47 . 

3,300,000.00 

350,000 

2% percent Treas- 
ury bonds of 
1951-54 . 

350,000.00 

200,000 

2 percent Treasury 
notes maturing 
Sept. 15, 1942. 

200,000.00 

250,000 

i 

2% percent Treas- 
ury bonds of 
1956-59 . 

249,765.63 


130,660,503.16 


330,110,200 

Accrued interest receivable. 174,225.93 

Participating certificates is¬ 
sued under sec. 25(e) of the 
Trading with the Enemy Act: 

Non-interest bearing.321,000,000.00 

5 percent interest bearing.... 17,552,096.91 

- 38,552,096.91 

Cash with Treasurer of the United States. 271,556.07 


Total fund assets Sept. 15, 1937 


369,658,382.07 


Checks issued by the Treasury Department during the fiscal 
year on account of the alien property trust fund were as follows: 


To the Attorney General, Alien Property Bureau, for— 


Distribution of Income.3150,000 

Distribution of Government earnings. 85,000 

Administrative expenses. 265,000 


Total 


3500,000 
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Preliminary Statement 

On the 25th day of October, 1921, one Thomas W. 
Miller, then the Alien Property Custodian of the 
United States opened a deposit account in the Com¬ 
mercial National Bank, and thereafter the title of 
said account was changed to correspond to the change 
of personnel in the officers holding office as Alien 
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Property Custodian of the United States. From time 
to time thereafter various sums of money were de¬ 
posited in said account and at suspension and the clos¬ 
ing of the bank on February 27, 1933 the credit bal¬ 
ance on deposit in said account, which then stood in 
the name of “Howard Sutherland, Alien Property 
Custodian, Special Account No. 2 V amounted to the 
sum of $162,298.93. During the existence of said ac¬ 
count and prior to suspension, the Commercial Na¬ 
tional Bank pledged with and to the Alien Property 
Custodian of the United States then holding office, 
as security for the repayment of the indebtedness of 
the bank created by the deposit of funds in the Alien 
Property account, certain assets of the bank consisting 
of various and sundry bonds of the par value of 
$407,000. 

After the suspension of the Bank, on February 28. 
1933, the Alien Property Custodian on various dates • 
in March and April of 1933 sold part of the pledged 
securities, the total amount received on such sales 
being $169,037.69. Of this total $162,298.93 was 
applied by the Alien Property Custodian to the pay¬ 
ment of the credit balance on deposit in his account 
at the Commercial National Bank. The remainder 
of the proceeds, $6,738.76, together with the un¬ 
sold portion of said collateral was returned by the 
Alien Property Custodian to the Receiver of the 
Commercial National Bank. 

By executive order of the President of the United 
States dated May 1, 1934, which became effec¬ 
tive on July 1, 1934, the office of the Alien Prop¬ 
erty Custodian was abolished and Homer S. Cum¬ 
mings as Attorney General became the successor in 
interest to the Alien Property Custodian. 
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Thereafter, Thomas E. Rhodes, a depositor in the 
Commercial National Bank, on August 14, 1934, in¬ 
stituted a proceeding in equity in the District Court 
of the United States for the District of Columbia to 
compel the Attorney General, among other allegedly 
illegally preferred creditors, to return the payments 
so made and received. A motion to dismiss this suit 
was interposed by the Attorney General directed to 
the merits of Rhodes’ petition and a separate motion 
was filed by the Receiver and the Comptroller to the 
point that prior demand on and refusal to sue by the 
Receiver had not occurred. The lower court over¬ 
ruled the motions to dismiss and an appeal was taken 
to this Court. 

This Court handed down its decision in the Rhodes 
case, sustaining the District Court in all respects 
save as to the deposits made by the Comptroller of 
the Currency. Whereupon the Receiver and the 
Comptroller filed a motion in this Court for reargu¬ 
ment and stay of mandate and modification of its 
opinion and judgment, presenting again the conten¬ 
tion that the right to institute and maintain a suit for 
recovery of the bank’s assets vested in the Receiver 
and not in a single depositor, and pointing out that 
since the decision of this Court in the Rhodes case, 
suit had been instituted by the Receiver against the 
Attorney General for the recovery of the preferential 
payments alleged to have been made by mistake of 
law, which suit covered the same items and the same 
circumstances as those set forth in the Rhodes case. 
This Court denied the motion for a rehearing and 
in its denial authorized the trial court to arrange the 
order of the trial of this suit and the Rhodes suit in 





such manner as would result in the most economical 
and speedy determination of the issues involved. 

All of the appellants in the Rhodes case applied 
to the Supreme Court of the United States for the 
allowance of certiorari . The petitions of this ap¬ 
pellant, the Attorney General, and the Fleet Corpora¬ 
tion were denied and the petition of the Comptroller 
and Receiver was granted, limited to the sole ques¬ 
tion as to the right of the depositor or the right of the 
Receiver to proceed in the premises. In a per curiam 
opinion the Supreme Court as to the sole question 
there presented approved this Court’s views. 

Thereafter, by agreement between counsel for 
Rhodes and the Comptroller, the trial court entered 
a stay order in the Rhodes case upon terms. Appel¬ 
lant filed its answer to appellee’s amended bill for 
the recovery of the proceeds of the bonds retained by 
the Custodian. Appellee moved to strike the mate¬ 
rial defenses contained in the answer and for a de¬ 
cree pro confesso, which was granted. Appellant’s 
answer advanced four main contentions: 

1: That the Commercial National Bank was 
not an authorized depositary of public moneys 
of the United States, hence, the deposit of Alien 
Property Administrative Expense funds in said 
bank was unlawful. 

1: That since the deposits were unlawful, the 
bank held them in trust and hence the Appellant 
is entitled to be classified and paid as a preferred 
creditor in the distribution of the Bank’s assets. 

3: Should the Bank not have on hand at all 
times funds in excess of the deposits, the trust, 
subject to which the Bank received the deposits, 
would have been impressed upon the pledged 
securities. 
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4: That in effect this is a suit against the 
United States, which has not consented to be sued 
and, therefore, the Bill of Complaint must be 
dismissed. 

5: That appellant has no personal custody 
or possession of the moneys resulting from the 
sale of the pledged assets and no personal inter¬ 
est therein, and the moneys are subject only to 
the check of the Secretary of the Treasurer, 
though the documents set forth in appellant’s 
brief, page 71, clearly indicate that the account 
is held “for account of the Attorney General, 
Alien Property Bureau.” 

The Attorney General declined to plead further 
and a final decree in favor of the Receiver was 
granted and judgment entered against appellant for 
the sum prayed for in the amended bill. The decree 
pro confesso also provided that appellant may file 
claim against the Receiver and shall receive thereon 
such further dividends as are paid to general credi¬ 
tors of the Bank. 

From the decree and judgment appellant per¬ 
fected an appeal to this Court. 

SUMMARY OF ARGUMENT 

The Bill of Complaint in this case was filed to re¬ 
cover proceeds of certain securities of the Commer¬ 
cial National Bank which in violation of law had 
been pledged to the Alien Property Custodian to se¬ 
cure deposits made by the Custodian from time to 
time in the Bank. 

In answering the Bill of Complaint the defendant 
asserted that regardless of appellee’s right to re¬ 
cover, the defendant had a right in the nature of a 
counter-claim to recover the full amount of the de- 
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posits made with the Bank, since said deposits were 
made in violation of certain statutes and consequently 
were held in trust by the Bank. 

Thus, it will be seen that the case involves two 
distinct funds—namely the proceeds of the securities 
pledged by the bank, and the deposits made by the 
Alien Property Custodian. 

Since different legal principles are applicable to 
the rights asserted by the parties in the two funds, this 
argument has been divided into two parts, the first 
of which deals with appellee’s right to recover the 
proceeds of the pledged securities, and maintains that 
appellant was a general rather than a secured credi¬ 
tor. The Second part discusses the legal principles 
applicable to the right asserted by appellant to have 
the deposits paid in full and therefore presents the 
question as to whether appellant is to be classified 
as a preferred rather than a general creditor of the 
Bank. 

Under Part I it is shown that the pledge of 
assets of the Commercial National Bank to secure 
deposits of the administrative expense fund of the 
office of the Alien Property Custodian in the bank 
was illegal and void, since Congress neither author¬ 
ized the Bank to pledge the securities nor required 
the Alien Property Custodian to exact such pledge. 

Inasmuch as the pledge was void, the proceeds de¬ 
rived from the sale of such securities could not be 
retained by the Alien Property Custodian or his suc¬ 
cessor in office, so as to effect payment in full of the 
deposit balance to the Alien Property Custodian. 
Nor can appellee’s right to recover the proceeds of 
the illegally pledged bonds be defeated by the asser¬ 
tion that this is a suit against the United States, since 
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the suit is not one to recover money of the United 
States, covered into the Treasury, but is a suit to re¬ 
cover assets of the bank i.e. proceeds of the pledged 
securities now under appellant’s control. In view of 
these principles of law appellant must be classified 
as a general and not as a secured creditor. 

The legal principles discussed under Part II of 
the Argument clearly demonstrate that appellant has 
no right to recover the full amount of the deposits as 
a preferred creditor, since they were not received by 
the bank in violation of Section 12 of the Trading 
with the Enemy Act, nor in violation of Section 96 
of the Criminal Code. Therefore, the Bank did not 
receive the deposits illegally and no trust could have 
arisen. Even assuming that the circumstances were 
sufficient to create a trust, it would be necessary for 
appellant to trace the funds into the hands of the Re¬ 
ceiver and this cannot be accomplished by alleging 
that the proceeds of the bonds constituted the trust 
res. Consequently, the appellant must be classified 
as a general rather than a preferred creditor of the 
bank. 

ARGUMENT 
Part I 

The pledge of Commercial National Bank assets 
to the Alien Property Custodian to secure deposits 
of the administrative expense fund of the office of 
the Alien Property Custodian in the bank was illegal 
and void because Congress neither authorized the 
bank to pledge the securities nor required the Alien 
Property Custodian to exact the pledge. 

It is now definitely settled that national banks have 
no power to pledge their assets to secure deposits 
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cither public or private, unless authorized or re¬ 
quired to do so by an appropriate act of Congress. 

In Texas & Pacific Ry. v. Pottorff. 291 U. S. 245, 
the Court held: 


“National Banks lack power to pledge their 
assets to secure a private deposit. The measure 
of their powers is the statutory grant; and pow¬ 
ers not conferred by Congress are denied.’ 1 
(Italics ours.) 

In City of Marion v. Sneeden, 291 U. S. 262, it was 
said: 


“For the reasons stated in Texas & Pacific Ry. 
Co. v. Pottorff, No. 128, decided this day (291 
U. S. 245, Ante 111 , 54 S. Ct. 416), we are of 
opinion that the Act of 1864 did not confer the 
power to pledge assets to secure any public de¬ 
posits except those made under Sec. 45 by the 
Secretary of the Treasury of the United States." 
(Italics ours.) 


In O’Connor v. Rhodes, 79 F. (2d) 146, this Court 
said: 


“We take the Pottorff and Sneeden cases to 
hold that under the national banking laws a na¬ 
tional bank has no power to pledge its assets to 
secure a deposit private or public, unless it is 
authorized or required to do so by an appro¬ 
priate act of Congress. If we are correct in 
giving the decisions this interpretation, it fol¬ 
lows that we must have recourse to the statutes 
to answer the question." (Italics ours.) 
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The pledge of securities to secure repayment of 
the deposits made by the Alien Property Custodian 
was not authorized by Section 90, Title 12. U.S.C.A. 
(Section 5153 of the Revised Statutes). 

The facts in the instant case clearly demonstrate 
that the pledge was not made in conformity to the 
requirements of Section 90, Title 12, U.S.C.A. 

In O’Connor v. Rhodes. 79 F. (2d) 146, wherein 
the identical deposits were involved, this Court in 
considering the applicability of this section said: 

“We think it is clear that nothing in Rev. St. 
5153 can be said to authorize the taking of a 
pledge by the several depositors, acting inde¬ 
pendently of the Secretary of the Treasury, for 
the safe return of the deposits. There is nothing 
to show that the deposits were made by direction 
of the Secretary or that the fund was subject to 
his check or control—but everything to the con¬ 
trary. 

There is nothing to show that the depositary 
bank was designated by the Secretary of the 
Treasury, under regulations prescribed by him¬ 
self, to receive the deposits or that he exacted 
the pledges which are the subject matter of the 
suit. On the other hand, the statement is that the 
pledges were in each case taken (a) by the 
Comptroller, (b) by the Fleet Corporation, and 
(c) by the Alien Property Custodian. * * * and 
so we are obliged to hold that on the present 
state of the record the pledge of securities to 
the Custodian and Fleet Corporation is invalid." 

From the decision in the Rhodes case, as well as 
from the clear language of the statute, it is evident 
that unless the facts disclose (a) that deposits made 
with the Commercial National Bank were public 
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moneys of the United States, (b) that the Bank was a 
designated depositary, (c) that the deposits were 
made by direction of the Secretary of the Treasury 
and subject to his check or control and (d) that the 
pledge was made to the Secretary of the Treasury, the 
pledge does not come within the requirements of 
Section 90. 

It seems obvious that deposits of the Alien Prop¬ 
erty money are not public money within the meaning 
of Section 90, as is developed in detail on pages 33-38 
of this brief. 

Paragraph 16 of defendant’s answer, (R. 9), ad¬ 
mits our contention that the deposits were not secured 
under Sec. 90, by the averment: 

“It is admitted that the Commercial National 
Bank of Washington, D. C., was never desig¬ 
nated by the Secretary of the Treasury, under 
regulation prescribed by said Secretary, as a de¬ 
positary of moneys received by the Alien Prop¬ 
erty Custodian.” 

The record shows that the deposits in question 
were made by the various Alien Property Custodians 
and were not subject to the control of the Secretary 
of the Treasury (R. 2, 7). 

The record is also clear that the pledge was made 
to the Alien Property Custodian and not exacted by 
the Secretary of the Treasury (R. 7). 

Hence, it will be seen that not one of the require¬ 
ments plainly set forth in the statute and noted by 
this Court in the Rhodes case has been met. 

It is submitted that even if the requirements of 
Section 90, title 12, U.S.C.A., arc not to be taken lit- 
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crally (although this court held to the contrary in 
the Rhodes case), but are to be given a liberal con¬ 
struction, there can be no compliance with this Sec¬ 
tion where all of its requirements have been ignored. 

The rights of all depositors and other creditors of 
the Commercial National Bank became fixed when 
the bank closed its doors and suspended its banking 
operations on February 28,1933, which was prior to 
the sale of the illegally pledged bonds. Appellee, 
as receiver, may recover the proceeds of the bonds 
without making restitution of the deposits and such 
recovery may not be defeated on any doctrine of 
estoppel or otherwise. 

The law is clear that the rights of all creditors are 
fixed as of the moment of the bank’s insolvency and 
that nothing thereafter occurring alters or changes 
this condition. 

In Dakin v. Bayly , 290 U. S. 143, the Court said: 

“As respects the set-off of cross-demands the 
rights of the parties become fixed at the moment 
of the insolvency of the St. Petersburg Bank and 
consequent suspension of payments, Scott v. 
Armstrong, 146 U. S. 499, 511, 36 L. ed. 1059, 
1063, 13 S. Ct. 148; Davis v. Elmira Savings 
Bank 161 U. S. 275, 290, 40 L. ed. 700, 703, 16 
S. Ct. 502; and the right to set-off is governed 
by the state of things existing at the moment of 
insolvency, not by conditions thereafter arising. 
Yardley v. Pkiller, 167 U. S. 344, 360, 42 L. ed 
192, 197, 17 S. Ct. 835, or by any subsequent 
action taken by any party to the transaction. 
Old National Bank v. German American Na¬ 
tional Bank, 155 U. S. 556, 39 L. ed. 259, 15 
S. Ct. 224.” 
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All rights, legal or equitable, existing at the time 
of the commission of an act of insolvency which led 
to the appointment of a receiver, other than those 
created by preferences forbidden by law, are pre¬ 
served, and no additional right can thereafter be 
created by either voluntary or involuntary proceed¬ 
ings. 

In Selma National Bank v. Colby, 21 Wall. 609, 22 
L. ed. 687, 688, the Court held, on this question : 

“The 52d section, further to secure this equal¬ 
ity, declares that all transfers by an insolvent 
bank of its property of every kind, and all pay¬ 
ments of money made after the commission of an 
act of insolvency, or in contemplation thereof, 
with a view to prevent the application of its as¬ 
sets in the manner prescribed by the Act or ‘with 
the view to the preference of one creditor over 
another, except in the payment of its circulating 
notes, shall be utterly null and void.’ 

“There is in these provisions a clear mani¬ 
festation of a design on the part of Congress 
* * * to secure the assets of the Bank for ratable 
distribution among its general creditors. 

“This design would be defeated if a prefer¬ 
ence in the application of the assets could be ob¬ 
tained by adversary proceedings. The priority 
of the United States (for the redemption of the 
circulating notes of the bank) and the ratable 
distribution among the general creditors, so 
studiously provided for in the Act, would in that 
case be lost.” (Explanatory parenthesis insertion 
ours.) 

Neither the intended pledge nor the sale of the 
securities gave the Alien Property Custodian any in¬ 
terest therein because the pledge was void, and being 
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void the transaction could not be confirmed, ratified 
or rendered enforcible by the application of any doc¬ 
trine of estoppel or otherwise. 

In the case of Central Trans. Co. v. Pullman's 
Palace Car Co., 139 U. S. 24, 58, cited with approval 
in the Pottorff case, the Court said : 

“A contract of a corporation, which is ultra 
vires, in the proper sense, that is to say, outside 
the object of its creation as defined in the law of 
its organization, and, therefore, beyond the pow¬ 
ers conferred upon it by the legislature, is not 
voidable only, but wholly void, and of no legal 
effect. The objection to the contract is not merely 
that the corporation ought not to have made it, 
but that it could not make it. The contract can¬ 
not be ratified by either party. No performance 
on either side can give the unlawful contract any 
validity, or be the foundation of any right of 
action upon it.” 

The Supreme Court adopted this reasoning as ap¬ 
plicable to the ultra vires pledge of assets of national 
banks in the Pottorff case, wherein it was held: 

“It is the settled doctrine of this Court that no 
rights arise on an ultra vires contract, even 
though the contract has been performed; and 
that this conclusion cannot be circumvented by 
erecting an estoppel which would prevent chal¬ 
lenging the legality of a power exercised.” 

Estoppel, on the ground that a voluntary payment 
made under mistake of law cannot be recovered, is 
not an available defense. In Hood v. Hardesty, 94 
Fed. (2) 26, cert. den. April 4, 1938, 82 Law. ed. 
Advance Opinions 748, the Court held : 
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“On the second question, the position of de¬ 
fendant is that there was a voluntary payment of 
defendant's deposit under mistake of law, and 
that payment so made cannot be recovered. There 
are two answers to this: First, that the receiver 
of a national bank is an administrative officer of 
the United States and is not bound by the rule 
precluding the recovery of money voluntarily 
paid under mistake of law; Second, that to per¬ 
mit the assets of the failed national bank to be 
thus applied in extinguishment of unsecured 
claims for deposits would contravene the federal 
statutes forbidding preference to creditors and 
requiring the equal and ratable distribution of 
assets.” 

Nor is estoppel available on the ground that the 
preferential sales were made at the instance and with 
the approval of the Comptroller. In Leonard v. 
Gage, 94 Fed. (2) 19, cert, denied March 14, 1938, 
82 Law Ed. Advance Opinions 641, the Court held: 

“But it is said that the preferential payments 
had been made at the instance and with the ap¬ 
proval of the Comptroller. This in no wise 
alters the situation * * * Such was the reason¬ 
ing of the Court in O’Connor v. Rhodes, 65 App. 
D. C. 21, 79 F (2) 146. There the previous 
payments were recovered, although they had 
been made at the instance and with the approval 
of the Comptroller.” 

Or upon the ground that the Comptroller has er¬ 
roneously allowed a secured claim. In City of Fort 
Worth v. McCamey, 93 Fed. (2d) 964, cert, denied 
May 16, 1938, 82 Law Ed. Advance Opinions 1038, 
the Court ruled: 

“If the Comptroller makes a gross error in 
ordering the Receiver to abandon an asset or in 
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allowing a secured or unsecured claim, we think 
that those interested in the assets are not to be 
held without remedy.” 

Or upon the ground of generally known custom 
and usage over a period of time. In Maxwell and 
Porter, et al., v. Tarrant County Water Control and 
Improvement District, Nos. 650 and 645, in Equity 
in the District Court of the United States for the 
Northern District of Texas, Fort Worth Division, 
it was held: 

“The practice of securing public deposits by 
pledge of assets was not necessary nor incidental 
to the business of such banks * * * custom will 
not vitalize void transactions. The authorities 
cited leave no doubt that attempted pledges for 
such purposes were void.” 

And in City of Chicago v. Joseph, 95 Fed. (2d) 
444, cert, denied May 23, 1938, 82 Law Ed. Ad¬ 
vance Opinions 1043, the Court said: 

“The pledge was invalid and, as we said in the 
last mentioned case, ‘being void the transaction 
could not be confirmed, ratified, enforced or 
rendered enforcible by the application of any 
doctrine of estoppel or otherwise.” 

The entire subject is concisely stated by the Cir¬ 
cuit Court of Appeals for the Seventh Circuit in 
Granzow v. The Village of Lyons, 89 Fed. (2d) 83, 
where it is said: 

“Under the authorities cited, the pledge was 
ultra vires. This proposition the receiver has 
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a right to assert. Nor is the receiver required 
to make restitution by paying the claim in full. 
The pledge fails because illegal and void and 
the creditor becomes entitled only to a dividend 
as a general creditor. Texas Pacific R. R. v. 
Poitorff, 291 U. S. 245. Being void the trans¬ 
action could not be confirmed, ratified, enforced 
or rendered enforcible by the application of any 
doctrine of estoppel or otherwise. California 
Bank v. Kennedy, 167 U. S. 362; McCormick 
v. Market Bank, 165 U. S. 538; Central Trans¬ 
portation v. Pullman, 139 U. S. 24. This is be¬ 
cause, not merely that the bank ought not to 
make the contract, but that it could not legally 
make it. Ratification is impossible if there is 
no power to contract. Central Transportation 
v. Pullman. 139 U. S. 24. And knowledge of 
the lack of existence of authority is conclusively 
presumed. McCormick v. Market Bank. 165, 
U. S. 538.” 

This suit is brought to recover the illegally pledged 
bonds or their proceeds. It is well settled that the re¬ 
ceiver may recover without payment in full and that 
the illegally secured depositor must take the status of 
a general creditor and share alike with the other 
creditors of the insolvent estate. In the Pottoroff 
case the Court held at pages 261, 262— 


‘‘The receiver may assert the invalidity of the 
pledge without making restitution by paying the 
pledgee’s claim in full * * *. The pledge here 
challenged having failed because illegal, the 
Railway is entitled only to a dividend as a gen¬ 
eral creditor.” 
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So in the case of City of Marion v. Sneeden, supra, 
the Court at page 272 concluded: 

‘‘Since the Herrin bank was without power 
to make the pledge of bonds here in question, its 
receiver is entitled to recover them uncondition¬ 
ally in order that they may be administered for 
the benefit of the general creditors of the bank.” 


To require restitution as a precedent to recovery 
by the Receiver would have the effect of validating 
the illegal and void pledge. As the Court stated in 
City of Chicago v. Joseph . supra: 


“And as the Supreme Court observed in 
Texas and Pac. R. R. v. Pottorff, supra, the il¬ 
legal result of such pledge may not be achieved 
by circumvention.” 


In B. & O. Ry. Co. v Smith, 56 Fed. (2d) 802, 803, 
the Court held: 

“Accordingly the railroad must stand with, 
and not ahead of, the other depositors. All must 
share alike. The Railroad now stands just where 
it would have stood, had it continued as other 
depositors did and not required the bank to do 
an unlawful act which is null and void. The 
agreement and deposit of these securities are of 
no effect, just as though they did not exist. 
Therefore, the railroad must now be accorded 
the same treatment as other depositors and share 
pro rata with them.” 


Appellee’s right to recover the proceeds of bonds 
illegally pledged by the Bank with the Alien Prop¬ 
erty Custodian cannot be defeated on the grounds 
that this is a suit against the United States, since the 
record shows that the funds are subject to the order 
of and are under the control of the appellant. 

As has been previously pointed out, it is clear that 
the pledge of securities made by the Bank to the 
Alien Property Custodian was illegal and the Alien 
Property Custodian acquired no right thereto by vir¬ 
tue of the pledge. The pledged securities or their 
proceeds, to quote this Court’s opinion in the Rhodes 
case 79 F. (2d) 146, 152: 

“* * * was a part of the trust assets of the in¬ 
solvent bank. It was therefore, money of the 
bank out of which all creditors were entitled to 
be paid ratably.” 

While not challenging the basic principles of law 
previously discussed, which establish the illegality 
of the pledge, appellant asserts that because the 
bonds were received by the Alien Property Custo¬ 
dian, an officer of the United States, who sold them, 
placing the proceeds to his account in the Treasury, 
this suit cannot be maintained. 

It is well established that the mere assertion of 
title in a sovereign will not defeat a court’s jurisdic¬ 
tion, but to shield themselves the officers or agents of 
the sovereign must prove the sovereign’s right to the 
property: 

U. S. v. Peters, 9 U. S. 115-139; 

U.S. v.Lee, 106 U. S. 196; 

Tindal v. Wesley, U. S. 167, 204; 

Virginia Coupon Co., 114 U. S. 270; 

Cunningham v. Ry. Co., 109, U. S. 446; 

Scranton v. Wheeler, 179 U. S. 141; 

Oshorn v. Bank. 9 Wheat, 738. 
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As was said in U . S. v. Peters, supra: 

“It certainly can never be alleged that the 
mere suggestion of title in a state to property in 
possession of an individual must arrest the pro¬ 
ceeding of the Court, and prevent their looking 
into the suggestion and examining the validity 
of the title.” 

In U. S. v. Lee, supra, the Supreme Court fully dis¬ 
cusses the principles of a sovereign’s immunity from 
suit. Comparing the English system with that of 
the United States, the Court said: 

“Under our system the people who are there 
called subjects, are the sovereign. Their rights, 
whether collective or individual, are not bound 
to give way to a sentiment of loyalty to the per¬ 
son of a monarch. The citizen here knows no 
person, however near to those in power or how¬ 
ever powerful himself, to whom he need yield 
the rights which the law secures to him when it 
is well administered. When he, in one of the 
courts of competent jurisdiction, has established 
his right to property, there is no reason why de¬ 
ference to any person, natural or artificial, not 
even the United States, should prevent him from 
using the means which the law gives him, for 
the protection and enforcement of that right.” 

Turning from the English cases, the Court exam¬ 
ined the precedents established by cases in the United 
States, and as a result of this examination said: 

“This examination of the cases in this Court 
establishes clearly this result: that the proposi¬ 
tion that when an individual is sued in regard 
to property which he holds as officer or agent of 
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the United States, his possession cannot be dis¬ 
turbed when that fact is brought to the attention 
of the court, has been overruled and denied in 
every case where it has been necessary to decide 
it; and that in many others, where the record 
shows that the case as tried below actually and 
clearly presented that defense, it was neither 
urged by counsel nor considered by the court 
here, though, if it had been a good defense, it 
would have avoided the necessity of a long in¬ 
quiry into plaintiff’s title and of other perplex¬ 
ing questions, and have quickly disposed of the 
case. And we see no escape from the conclu¬ 
sion, that during all this period the court has 
held the principle to be unsound, and in the class 
of cases like the present, represented by Wilcox 
v. Jackson, Brown v. Huger, and Grissar v. Mc¬ 
Dowell, it was not thought necessary to re-ex¬ 
amine a proposition so often and so clearly over¬ 
ruled in previous well-considered decisions.” 

Not only did the Court find that the adjudged cases 
had established that the principle of sovereign im¬ 
munity had no application to a suit of this character, 
but the Court pointed out that altogether aside from 
any legal precedence there was no basis for invoking 
the doctrine. In this connection the Court says: 

“Looking at the question upon principle, and 
apart from the authority of adjudged cases, we 
think it still clearer that this branch of the de¬ 
fense cannot be maintained. It seems to be op¬ 
posed to all the principles upon which the 
rights of the citizen, when brought in collision 
with the acts of the Government, must be deter¬ 
mined. In such cases there is no safety for the 
citizen, except in the protection of the judicial 
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tribunals, for rights which have been invaded, 
by the officers of the Government, professing to 
act in its name. There remains to him but the 
alternative of resistance, which may amount to 
crime. The position assumed here is that, how¬ 
ever clear his rights, no remedy can be afforded 
to him, when it is seen that his opponent is an 
officer of the United States, claiming to act 
under its authority; for, as Chief Justice 
Marshall says, to examine whether this author¬ 
ity is rightfully assumed is the exercise of juris¬ 
diction and must lead to the decision of the 
merits of the question. The objection of the 
plaintiffs in error necessarily forbids any inquiry 
into the truth of the assumption, that the parties 
setting up such authority are lawfully possessed 
of it; for the argument is that the formal sugges¬ 
tion of the existence of such authority forbids 
any inquiry into the truth of the suggestion. 

But why should not the truth of the suggestion 
and lawfulness of the authority be made the sub¬ 
ject of judicial investigation.” 

These same principles have been followed in many 
cases, such as: 

Re Tyler, 149 U. S. 164; 

Philadelphia Co. v. Stimson, 223 U. S. 605; 

Scott v. Donald, 165 U. S. 58; 

O’Connor v. Rhodes, 79 F (2d) 146. 

Counsel for appellant have attempted to dis¬ 
tinguish these cases on the ground that it is now al¬ 
leged that the fund which the Receiver seeks to re¬ 
cover is not in the physical possession of the At¬ 
torney General and has been placed to his account in 
the Treasury of the United States. It is, of course, 


manifest that the Attorney General could not be ex¬ 
pected to have the proceeds of these bonds in his 
personal possession, but such a technical requirement 
is unjustified. It is sufficient that the Attorney Gen¬ 
eral has the funds under his control. 

Thus, in the Rhodes case, it was alleged, as is 
pointed out by the attorneys for the appellant on 
page 43, of their brief— 

“That the said Homer S. Cummings now has 
in his possession or under his control, or to his 
account or order, the said sum of money.’’ 

(Italics ours.) 

and this Court in its opinion summarizes the plead¬ 
ing as follows, 79 F (2d) 152. 

“The bill alleges that the Custodian obtained 
from the receiver of the bank a sum of money in 
excess of that to which he was legally entitled, 
and the bill further alleges that the attorney gen¬ 
eral has received and controls the money so il¬ 
legally obtained by his predecessor.” (Italics 
ours.) 

There is no doubt that the Attorney General as 
successor to the Alien Property Custodian has control 
of this fund, even though he may not have it in his 
personal possession. 

Paragraph 1 of Executive Order 6694, promul¬ 
gated on May 1, 1934, provides in part as follows: 

“The office of the Alien Property Custodian 
is abolished and the authority, rights, privileges, 
powers and duties, conferred and imposed on the 
Alien Property Custodian by law and/or Execu- 
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tive Orders are transferred to the Department 
of Justice, to be administered under the Super¬ 
vision of the Attorney General.” 

Subsection (a) of section 4 of said order provides: 

“All funds, securities, choses in action, real 
estate, trade-marks, copyrights and all other 
property of whatsoever kind, to which the Alien 
Property Custodian has title or which are in his 
possession or control * * * are hereby trans¬ 
ferred to the Attorney General, to be adminis¬ 
tered and disposed of by him, as required by 
law.” 

This clearly gives the Attorney General the same 
control over the fund which the Alien Property 
Custodian would have had if the office had not been 
abolished; nor did the placing of the money in the 
United States Treasury put it beyond the control of 
the Alien Property Custodian or his successor, the 
Attorney General, since as is indicated by Executive 
Order 2813, all money paid over by the Alien Prop¬ 
erty Custodian was held by the Secretary of the 
Treasury, “for the account of the Alien Property 
Custodian.” 

The annual report of the Secretary of the Treasury 
on the state of finances for the fiscal year ending 
June 20, 1937, pertinent portions of which are set 
forth on page 71 of appellant’s brief, shows that 
while the fund may be held by the Secretary of the 
Treasury, it is held “for account of Attorney General, 
Alien Property Bureau." 

In short Alien Property funds when placed in the 
Treasury are credited to a designated account and 
held subject to the control of the Alien Property 
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Custodian, now the Attorney General, as successor to 
the Alien Property Custodian. 

Appellant contends on pages 40-41 of his brief that 
he has no authority in law to effect withdrawals from 
the Treasury except pursuant to the provisions of the 
Trading with the Enemy Act, and, since the deposi¬ 
tors’ funds have been placed in the Treasury, no au¬ 
thority in law exists for their withdrawal. 

The defect in this contention of the appellant is 
apparent when it is considered in the light of Sec¬ 
tion 24 (a) of the Trading with the Enemy Act 
which gives the Alien Property Custodian authority 
to pay necessary expenses incurred by him in the 
general administration of his office, in which con¬ 
nection it will be noted that appellant admits under 
Section j, of his answer (R. p. 10) “that the Congress 
has made said credits available for the general or ad¬ 
ministrative expenses of the Alien Property Bureau.” 

The original deposit in the Commercial National 
Bank was made in connection with the general ad¬ 
ministration of the Alien Property Bureau and the 
pledge of securities was correlative to the deposits. 
The sale of such securities and the retention of a por¬ 
tion of the proceeds equal to the full amount of the 
deposit account of the Alien Property Custodian 
likewise was an incident to the general administration 
of the office of the Alien Property Custodian. The 
repayment thereof is distinctly an obligation incurred 
by the Attorney General as a result of the general 
administration of his office as successor to the Alien 
Property Custodian, and as such, he has the power 
and duty to make repayment of the proceeds of the 
bonds which he controls. 
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It is submitted that this case is governed by this 
Court's decision in O'Connor v. Rhodes, supra , which 
involved the same fund and the same relevant facts. 

Nor is the Receiver’s right to recover the pro¬ 
ceeds of the pledged bonds for the benefit of the 
depositors of the insolvent bank to be defeated be¬ 
cause the money has been placed in the Treasury of 
the United States, since the object of this bill is not to 
compel a money decree against the United States, 
but simply to require the turning over of a particular 
sum which was placed in the Treasury in an account 
held for the appellant, which account has been un¬ 
justly enriched by the money of the Bank’s depositors, 
to which neither the United States nor the appellant 
have any right, title or interest. 

In the Lee case, 106 U. S. 196, which involved real 
property, the property had been dedicated to a public 
use and its return to the Lee family was of much more 
concern to the United States Government than the 
return of the money sued for here. While the Court 
recognized this it did not deem it sufficient to defeat 
the citizen’s right to recover what was lawfully his. 
For as the Court said : 

“The fact that the property, which is the sub¬ 
ject of this controversy, is devoted to public uses, 
is strongly urged as a reason why those who are 
so using it under the authority of the United 
States shall not be sued for its possession, even 
by one who proves a clear title to that possession. 
In this connection many cases of imaginary evils 
have been suggested, if the contrary doctrine 
should prevail. Among these are a supposed 
seizure of vessels of war, invasions of forts, and 
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arsenals of the United States. Hypothetical 
cases of great evils may be suggested by a par¬ 
ticularly fruitful imagination in regard to 
almost every law upon which depends the rights 
of the individual or of the Government, and if 
the existence of laws is to depend upon their 
capacity to withstand such criticism the whole 
fabric of the law must fail.” * * * 

“The objection is also inconsistent with the 
principle involved in the last two clauses of 
Article 5 of the Amendments to the Constitution 
of the United States, whose language is: That 
no person * * * shall be deprived of life, liberty 
or property without due process of law, nor shall 
private property be taken for public use without 
just compensation.” 

Since we have shown that Congress has placed 
complete control over all funds in the Alien Property 
account in the appellant and subject to his order, 
there is no administrative difficulty in the court’s de¬ 
creeing the restoration of the money. In fact it is a 
common practice where Congress has appropriated 
money in the Treasury for a particular person, for 
the Court to decree payment thereof to a different 
claimant even though the money is still in the 
Treasury. 

Houston v. Ormes y 252 U. S. 469; 

Doerschuck v. Mellon, 60 Appeals D. C. 383. 

As was said by this Court in Doerschuck v. Mellon, 
supra : 


“The bill in this case alleges that the Treasury 
has now on hand approximately $57,000 which 
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the Secretary is about to pay to the Z. & F. Cor¬ 
poration, and by reference to the War Claims 
Act of 1928, (45 Stat. 254) we observe that this 
money is a special fund to which the United 
States make no claim and assume no liability. It 
is not money of the United States, and never was, 
but is a special fund built up out of moneys paid 
over by the Alien Property Custodian from the 
sale of German Government property and by 
moneys remitted by the German Republic for 
the specific purpose of paying the award. 

“It seems to us obvious therefore, that as to the 
fund thus created, the United States are not the 
debtor, and are neither paying nor undertaking 
to pay anything on their own account or from 
their own funds, but on the contrary have in their 
control a specially earmarked account for a spe¬ 
cial purpose as to which they are under no other 
responsibility than that of the ordinary stake¬ 
holder.” 

It may also be pointed out that Receivers of 
National Banks in the collection and liquidation of 
the assets of insolvent National Banks are required 
to pay over “all money so made to the Treasurer of 
the United States subject to the order of the Comp¬ 
troller,” (Sec. 192, Title 12, U. S. C.) and yet count¬ 
less cases have been filed against such Receivers for 
the allowance of preferred claims based upon a trust 
relationship, and the Comptroller has paid such 
claims from funds in the Treasury. 

Therefore, it is submitted that the Receiver’s right 
to recover the proceeds of the illegally pledged bonds 
is not to be defeated on the grounds that this is a suit 
against the United States for as was said by this Court 
in O'Connor v. Rhodes, 79 F. (2d) 146-152: 
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“On the other hand, the excess which the bill 
charges the Alien Property Custodian received 
over and above other general creditors of the 
bank was a part of the trust assets of the insolv¬ 
ent bank. It was, therefore, money of the bank 
out of which all creditors were entitled to be 
paid ratably. If it was improvidently paid to 
the Custodian, it is recoverable, and the officer 
whose act is responsible for the illegal payment 
is the responsible defendant, and the resort to 
equity for protection is not to be defeated upon 
the ground that the suit is one against the U. S. 
Philadelphia Co. v. Stimson. 223 U. S. 605, 32 
S. Ct. 340. 56 L. Ed. 570.” 

To avoid the effect of the foregoing decisions, ap¬ 
pellant relies chiefly on the general statements of law 
announced by this Court in Haskins Bros. £? Co. v. 
Morganthau , 85 F. (2d) 677. But a careful ex¬ 
amination of that case and other allied cases relied 
upon by appellant in his brief shows that they can 
be clearly distinguished and are not determinative 
of the issues herein involved. 

In the Haskins case the action was brought to re¬ 
cover taxes paid under an alleged unconstitutional 
tax Statute, said taxes having been collected by 
a tax officer and deposited in the Treasury. Hav¬ 
ing been deposited in the Treasury in accord¬ 
ance with law, the money was held subject to the Act 
of Congress which appropriated the funds for the 
purpose of payment to the Government of the Philip¬ 
pine Islands. The salient point in the Haskins case 
is that there was no authority in the Government 
officers sued, to control or disperse the money and 
had the Court decreed payment of the money to the 
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claimants, such decree of the Court would have di¬ 
rectly conflicted with the Act of Congress appropri¬ 
ating the money for payment to the Philippine Gov¬ 
ernment. 

As was stated by this Court in the Haskins case, 
85 F. (2d) 683: 

‘‘Nor is it or can it be charged that they have 
themselves possession or control of the money 
which appellant claims was unlawfully exacted; 
* * * The only way in which they can make 
restitution is in doing some act contrary to their 
official power and duty.’’ 

In addition it will be noted that in the Haskins 
case an adequate remedy at law already existed in 
favor of the claimant for the recovery of the alleged 
illegal taxes, under the revised statutes of the United 
States, as to which this Court said (p. 684-685) : 

“We are of the opinion that appellant had 
a plain, adequate and complete remedy at law. 

* * * 

“Here the record shows that the money was 
collected as a tax and was paid into the Treas¬ 
ury of the United States. It was exacted as a 
tax and when paid was money of the United 
States * * *. Hence it is still public money of 
the United States which as the appellant alleges 
and the United States agree has been covered 
into the Treasury of the United States and phy¬ 
sically mingled with the other moneys of the 
United States. If in these circumstances, it 
should subsequently appear that it was exacted 
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under an unconstitutional Act, the United States 
has supplied an adequate and appropriate re¬ 
medy for its recovery in the statutes to which 
we have referred; * * 

Here, as we have conclusively shown, Congress has 
given the appellant, in the general administration of 
his office, complete control of all funds in the Alien 
Property account to the credit of the Attorney Gen¬ 
eral which account embraces appellee’s money. 

This difference between the Haskins case and our 
case is shown by the following language of this Court 
in O'Connor v. Rhodes , 79 F. (2d) at p. 152, where 

it is said: 

‘‘The Attorney General * * * controls the 
money so illegally obtained by his predecessor 
* * *. If it was improvidently paid to the Cus¬ 
todian it is recoverable * * *. The fund is ear¬ 
marked for a special purpose in the hands of the 
Attorney General as the Acting Alien Property 
Custodian, and no interests of the United States 
would be affected by a decree in the suit.” 

What we have said with reference to the Haskins 
case is equally applicable to the other cases cited by 
appellant on this point, since all of those cases, unlike 
the instant case, sought to compel the payment of pub¬ 
lic money out of the Treasury of the United States 
and did not involve money of a citizen unlawfully 
acquired by a public officer and placed to his credit 
in the Treasury of the United States and held subject 
to his control. 
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Pan II 

Deposits made by the various Alien Property 
Custodians of the United States from October 25, 
1921 when the original deposit account was opened 
until February 28, 1933 when the bank suspended, 
were lawfully made by the depositing officers and 
created the relationship between the Bank and the 
Depositor of debtor and creditor. The Bank did not 
receive such deposits as a constructive trustee, and 
Appellant is not entitled to be classified as a pre¬ 
ferred creditor of the insolvent bank. 

In an effort to establish the relationship of trustee 
and cestui que trust between the bank and the Alien 
Property Custodian, counsel for appellant contend 
that the deposits were made in violation of Section 
12, of the Trading with the Enemy Act (50 U.S.C.A., 
Appendix, Par. 12), and also in violation of Section 
96 of the Criminal Code (18 U.S.C., Sec. 182). 

Both of these statutes were before this Court in the 
Rhodes case and neither was held applicable to the 
deposits made by the Alien Property Custodian in 
the Commercial National Bank, for as the Court 
there pointed out, (79 F. (2d) 151) : 

“In this aspect, the funds of these two de¬ 
positors are in all respects similar to a private 
deposit, unless the fact that they are public 
moneys, as to which we express no opinion, 
changes the rule, and we think it does not; for 
in the Cook County Bank case it was held that 
the claim of the United States for postal funds 
(which of course were public moneys) deposited 
by the Postmaster at Chicago was entitled to no 
priority of payment from the assets of an insol- 


vent national bank over private deposits of 
private depositors.” 

However, careful analysis will show that appel¬ 
lant’s contention that Alien Property deposits in the 
bank were made in violation of the Trading with the 
Enemy Act cannot be sustained. In this connection 
appellant relies upon Section 12 of the Act which 
provides: 

“That all moneys (including checks and drafts 
payable on demand) paid to or received by the 
Alien Property Custodian pursuant to this Act 
shall be deposited forthwith in the Treasury of 
the United States, and may be invested and re¬ 
invested by the Secretary of the Treasury in 
United States bonds or United States certificates 
of indebtedness, under such rules and regulations 
as the President shall prescribe for such deposit, 
investment and sale of securities; and as soon 
after the end of the war as the President shall 
deem practicable, such securities shall be sold 
and the proceeds deposited in the Treasury.” 

The record shows that the moneys deposited in 
the Commercial National Bank were not the original 
funds received by the Alien Property Custodian un¬ 
der the Trading with the Enemy Act, but comprised 
the 2/< deduction which was made by the custodian 
when moneys were taken from the Treasury to be 
returned to their owners. T he moneys deposited had 
been placed originally in the Treasury as required 
by the Act, but subsequently were deducted from 
proper withdrawals from the Treasury for adminis¬ 
trative expenses of the Alien Property Custodian’s 
office. 



There is nothing in the Act which requires these 
moneys to remain in the Treasury, and on the con¬ 
trary Section 4 ( )5 of Title 31 U.S.C. which governs 
‘‘Deposits of public money, public depositaries, re¬ 
ceipts, postal revenues” and which requires the de¬ 
posit “of moneys of the United States” in the 
Treasury, or in an authorized depositary expressly 
exempts moneys required for current expenditures. 

The appellant’s remaining contention is that in 
accepting the deposits the bank violated the United 
States Criminal Code, which makes it a criminal 
offense for a banker to receive public moneys on de¬ 
posit where the bank has not been designated as a 
depositary of public moneys, hence the Bank received 
the deposits in trust and not as a debtor to the de¬ 
positor. 

Appellees submit that the contention is without 
merit first, because the deposits made by the Alien 
Property Custodian in the bank were not public 
money of the United States within the meaning of 
Section 96 of the Criminal Code, and second, as an 
admittedly administrative expense fund of the Alien 
Property Custodian’s office, it is expressly exempted 
by section 495, of Title 51, U.S.C., from the provis¬ 
ions of section 96. The two sections in question are 
as follows: 

Section 96 of the Criminal Code: 

“Banker Receiving Unauthorized De¬ 
posit of Public Money. Every banker, 
broker, or other person not an authorized de¬ 
positary of public moneys, who shall know¬ 
ingly receive from any disbursing officer, or 
collector of internal revenue, or other agent 


of the United States, any public money on de¬ 
posit, or by way of loan, or accommodation, 
with or without interest, or otherwise than in 
payment of a debt against the United States, 
or shall use, transfer, convert, appropriate, or 
apply any portion of the public money for any 
purpose not prescribed by law; and every presi¬ 
dent, cashier, teller, director, or other officer of 
any bank or banking association who shall vio¬ 
late any provision of this section is guilty of em¬ 
bezzlement of the public money so deposited, 
loaned, transferred, used, converted, appropri¬ 
ated, or applied, and shall be fined not more than 
the amount embezzled, or imprisoned not more 
than ten years, or both. (R. S. 5497; Mar. 4, 
1909, c. 321,96. 35 Stat. 1106). 18U.S.C. 182." 

Section 495 of Title 31, U.S.C. 

“Deposit of Moneys With Public Deposi¬ 
tary; Receipts; Postal Revenues. Every per¬ 
son who shall have moneys of the United States 
in his hands or possession, and disbursing officers 
having moneys in their possession not required 
for current expenditures, shall pay the same to 
the Treasurer, or some public depositary of the 
United States, without delay, and in all cases 
within thirty days of their receipt. And the 
Treasurer or the public depositary shall issue 
duplicate receipts for the moneys so paid, trans¬ 
mitting forthwith the original to the Secretary 
of the Treasury, and delivering the duplicate to 
the depositor: Provided, That postal revenues 
and debts due to the Post Office Department 
shall be paid into the Treasury in the manner 
required bv law. (R. S. 3621, May 28, 1896, 
c. 252, 5, 29 Stat. 179; May 29, 1920, c. 214, 1, 
41 Stat. 654, 655).” 
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Obviously Section 495, requiring officers of the 
U. S. to pay moneys of the United States to the Treas¬ 
urer or a public depositary of the United States, 
must be read in relation to the provisions of the Crim¬ 
inal Statute which makes it a crime for a banker to 
receive an unauthorized deposit of public money. 
Inasmuch as Section 495 specifically exempts moneys 
required for current expenditure, which are not 
required to be paid into the Treasury or placed in a 
public depositary of the United States, the funds of 
the Alien Property Custodian were exempted from 
the provisions of section 96, and were lawfully de¬ 
posited in the bank. On this point there can be no 
question because appellant concedes that the deposits 
consisted of the 2% deductions authorized by law for 
the administrative expense of the office of the Alien 
Property Custodian. (R. 9.) 

IVoodson v. Deutsche Gold und Silver Scheidean- 
stalt, 292 U. S. 449, and Cummings v. Deutsche Bank. 
300 U. S. 115, cited by appellant in support of his 
first proposition simply hold that all interest of enemy 
aliens in property seized by the Custodian disappears 
and that such property becomes the property of the 
United States. These cases do not hold that Alien 
Property funds deposited in a special account in the 
Treasury are public moneys in the technical sense of 
that phrase. We repeat, all of this has nothing to do 
with the proposition that moneys properly placed in 
the Treasury in the first instance and then withdrawn 
for administrative purposes by the Alien Property 
Custodian are not public moneys of the United States 
in the sense that a deposit of them in a bank other 
than an authorized depositary is unlawful. 
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In view of the provisions of Section 495, when the 
2% was withdrawn from the Treasury for adminis¬ 
trative purposes the deposit of such funds in a bank 
other than an authorized depositary was not unlaw¬ 
ful, and the relationship thereby created was that of 
debtor and creditor,—no constructive trust arose, and 
appellants entire argument under points 2 and 5 of 
his brief, pages 13 to 28 inclusive, falls. 

Section 96 of the Criminal Code is expressly limi¬ 
ted to deposits of public money. The funds deposited 
in the Commercial National Bank were not public 
money of the United States within the purview of 
this section. The Supreme Court defined public 
money in the case of Coudert v. United States. 175 
U. S. 178; in the following language: 

“From these provisions it will be seen that 
the public moneys of the United States are the 
revenues of the United States from all sources, 
and the gross amount received must first be paid 
into the Treasury (£3617 and §3618). They 
are then subject to the draft of the Treasurer of 
the United States drawn agreeably to appropria¬ 
tions made bv law (§3593 and §3642). (See 
also §3210.)”' 

Similarly this court in O'Connor v. Rhodes , 79 
Fed. (2d) 149, in dealing with the question of public 
money stated: 

“In Branch v. United States, 12 Ct. Cl. 281 
Afif’d. 100 U. S. 673, 25 L. Ed. 759, it is said 
that the Act of the Secretary in designating a 
national bank as a depositary of public money 
does not change its character or organization; 
that it still retains its identity as a national bank, 
and does not become the custodian of public 
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money, but the debtor of the United States, pre¬ 
cisely as in the case of other depositors. If se¬ 
curity be not taken as the statute permits, the 
claim of the United States is on a parity with the 
claims of private creditors. Cook County Bank 
v. United Stales. 107 U. S. 445, 2 S. Ct. 561, 27 
L. Ed. 557. And in the case of Coudert v. 
United States, 175 U. S. 178, 20 S. Ct. 56, 44 
L. Ed. 122, it was said that this section (5153) 
has relation only to public money of the United 
States. I n that case money derived from the sale 
of a vessel captured during the war between the 
states as a blockade runner, and deposited by the 
marshal to await the order of the court as to its 
disposition, was held not public money of the 
United States. Public moneys were defined to 
be the revenues of the United States from all 
sources covered into the Treasury.” 

Also in the Rhodes case, with regard to the Alien 
Property Custodian's deposits in the bank, this court 
established the following principles: 

“It is a fund exclusively under the control of 
the Acting Custodian.’’ 

“It is not money of the United States paid into 
the Treasury of the United States.” 

“It is not a part of the revenues of the United 
States, and, in the form in which it is, is not sub¬ 
ject to the control of the Secretary of the 
Treasury.” 

Appellant, after correctly stating that the Court’s 
conclusions relate to the deposit in the bank, then 
erroneously concludes that this Court’s findings are 
wrong because of facts alleged in Appellant’s answer 
which facts relate to the proceeds of the bonds placed 
in the Treasury and not to the deposits which had 
been withdrawn from the Treasury and placed in the 
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bank. With this erroneous assumption appellants 
state “The facts admitted by the record in the present 
case and which are diametrically contrary to the as¬ 
sumed facts set forth above which this Court regard 
as admitted on the record in the Rhodes case have 
been summarized near the outset of our argument un¬ 
der 5 above.” 

Counsel then proceed to set out allegations in 
paragraph 13 of appellant’s answer and affirmative 
allegations f to j inclusive. It is conceded that 
appellee's motion to strike admitted as true the facts 
therein alleged, but these particular allegations so 
far as they state facts and not conclusions of law 
have a relationship only to the proceeds of the 
bonds deposited by the Alien Property Custodian 
in the Treasury in Secretary’s Special Account 
No. 8. They in no way affect the correctness of 
the findings of this court in the Rhodes case that the 
entire deposit by the Alien Property Custodian in the 
Commercial National Bank were of moneys exclu¬ 
sively under the control of the Acting Custodian, and 
in the sense in which the Court properly uses the ex¬ 
pression it was not money of the United States paid 
into the Treasury of the United States. It was money 
which had been withdrawn from the Treasury* under 

j 

authority of law and deposited by the Alien Property 
Custodian in the Commercial National Bank for 
administrative purposes, and, as such, it was not a part 
of the revenues of the United States and, in the form 
in which it was, was not subject to the control of the 
Secretary of the Treasury. This being true, as this 
Court found, no question can arise as to the lawful¬ 
ness of the deposit made by the Custodian in the Com¬ 
mercial National Bank. 
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Even if it be assumed that the Bank received the 
deposits unlawfully, it would be necessary for the ap¬ 
pellant to trace the deposits into the hands of the Re¬ 
ceiver; the proceeds of the pledged bonds cannot be 
considered as a trust res. 

Since in receiving the deposit the Bank did not 
violate either Section 12 of the Trading with the 
Enemy Act, or Section 96 of the Criminal Code, 
no trust arose. However, assuming for the pur¬ 
pose of this discussion, that the Bank received its 
deposits unlawfully, appellant cannot establish his 
contention that his status is that of a preferred credi¬ 
tor, unless he can strictly meet all of the requirements 
of a constructive trust. 

It is well settled that as against a receiver of a 
national bank, the doctrine of a preferred claim 
based on a constructive trust, while applicable in cer¬ 
tain cases, is to be applied only in those cases where 
the facts are strictly within the purview of the doc¬ 
trine. 

In re Bogena 6? Williams, 76 F. (2d) 950, it is 
said, at page 955: 

‘‘We do not with to be understood as saying 
that the recent decisions have abrogated former 
positive rules of law with respect to trust funds, 
but they have required stricter proof in the es¬ 
tablishment of trust funds where general credi¬ 
tors are involved. This no doubt is in deference 
to the expressed intention of Congress especially 
with respect to national banks. R.S. Sec. 5236, 
12 U.S.C.A. Sec. 194.” 

In this connection it is important to note that in 
the last five cases presented to the Supreme Court of 
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the United States against Receivers of insolvent Na¬ 
tional Banks, claims for preference based upon the 
elements of a constructive trust were denied on the 
ground that the claimant had failed to establish one 
or more essential elements. These cases are: 

Blakey v. Brinson , 286 U. S. 254; 

Jennings v. U. S. F. S? G. Co., 294 U. S. 216; 

Old Co. Lehigh v. Meeker , 294 U. S. 227; 

Adams v. Champion , 294 U. S- 231 ; 

Hoffman v. Rauch, 300 U. S. 255. 

The requisites which must be met by one seeking a 
preference by means of a constructive trust in the 
assets of an insolvent bank are set forth in Empire 
State Surety Co. v. Carroll County, 194 Fed. 593, 
where the court said : 

* * t h e 5 ur d en< therefore, is on the 
sureties to prove clearly that they are entitled on 
equitable principles to the preference they seek. 
They proved that the bank took the deposits of 
the county and of its other depositors in trust for 
them respectively. But this was not enough. 
They were also required to prove that these de¬ 
posits or their proceeds, or a certain part of 
them, came to the hands of the receiver, for he 
is liable to cestui que trustent to pay trust funds 

in full only to the extent that he receives them. 

#• 

“It is indispensable to the maintenance by a 
cestui que trust of a claim to preferential pay¬ 
ment by a receiver out of the proceeds of the 
estate of an insolvent that clear proof be made 
that the trust property or its proceeds went into 
a specific fund or into a specific identified piece 
of property which came to the hands of the re- 
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ceiver, and then the claim can be sustained to 
that fund or property only and only to the extent 
that the trust property or its proceeds went into 
it. It is not sufficient to prove that the trust 
property or its proceeds went into the general as¬ 
sets of the insolvent estate and increased the 
amount and the value thereof which came to the 
hands of the receiver.” 

In Texas & Pacific R.R. v. Pottorff, 291 U. S. 245, 
at pages 261, 262, the Court said: 

u * * * Such claim under the doctrine of un¬ 
just enrichment is assimilated to an obligation of 
contract; and does not, in the absence of an 
identifiable res and a constructive trust based on 
special circumstances of misconduct, confer a 
preference over other creditors.” 

To the same effect are: 

Larabee Flour Mills v. First National Bank, 
13 F. (2d) 330, 331; 

Beard v. Independent District of Pella City, 
88 F. (375, 382, 383); 

Hirning v. Federal Reserve Bank, 52 F. (2d) 
383 * 

Brennan v. Tillinghast, 201 Fed. 609, 612, 
613; 

Tit low v. McCormick, 236 Fed. 209, 211, 212; 

Blumenfeld v. Bank, 38 F. (2d) 455; 

American Can Company v. Williams, 178 
Fed. 420. 

Also see: 

Schuyler v. Littlefield, 232 U. S. 707, 710, 713; 

Cunningham, Trustee of Ponzi, v. Brown, 265 
U. S. 1, 11; 

St. Louis & S. F. R. R. v. Spiller, 274, U. S. 
304. 
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Under these decisions, to establish a constructive 
trust against the receiver, this appellant has the bur¬ 
den of showing not only that the deposits were il¬ 
legally received by the bank, but also that the bank’s 
assets were augmented thereby and that the deposits 
passed into the hands of the receiver. If there is any 
doubt as to this, the alleged trust fails. 

As was said in Schuyler v. Littlefield, supra: 

“* * * Like all other persons similarly situated, 
they were under the burden of proving their 
title. If they were unable to carry the burden 
of identifying the fund as representing the pro¬ 
ceeds of their Interborough stock, their claim 
must fail. If their evidence left the matter of 
identification in doubt, the doubt must be re¬ 
solved in favor of the trustee who represents all 
of the creditors of Brown <$C Co. some of whom 
appear to have suffered in the same way. Like 
them, the appellants must be remitted to the gen¬ 
eral fund.” 

This burden of tracing the deposits cannot be cir¬ 
cumvented by asserting a trust in the pledged securi¬ 
ties, as contended by appellant on pages 27 and 28 
of his brief. The cases previously cited clearly 
demonstrate that the allowance of a preference be¬ 
cause of a constructive trust is predicated upon the 
premise that the party seeking the preference has de¬ 
finitely shown that he is simply reclaiming his own 
property wrongfully taken or converted. If the 
beneficiary’s property has been changed into another 
form, he may recover it only if he clearly proves that 
it still represents his property. 

No such case is here presented. The deposits al¬ 
leged to have been wrongfully acquired by the bank 
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passed into its general assets. The securities were 
unlawfully pledged with the appellant, as part of 
the general transaction. There was no intention by 
the bank to turn over the securities absolutely to ap¬ 
pellant in lieu of the deposits, but on the contrary 
the securities were to remain the property of the 
bank. Appellant’s only claim to the securities was 
to arise in the event the bank refused to pay over the 
deposits on demand and since the agreement was il¬ 
legal, appellant never actually acquired any interest 
in the pledged securities; it was a void act. The de¬ 
posits under this arrangement made the depositor 
simply a creditor of the bank; there was no exchange 
of deposits for the bank's pledged assets as appellant 
now urges. 

It is clear from the record that no actual substitu¬ 
tion of the securities for the deposit was intended or 
ever occurred, either prior or subsequent to suspen¬ 
sion, and inasmuch as the rights of all creditors are 
fixed at suspension— Dakin v. Bayly, supra; these 
rights are not affected by any subsequent action taken 
by any party to the transaction. Old Nat. Bank v. 
German-American Nat. Bank, 155 U. S. 556. 

Thus the case comes within the rule announced in 
the cases previously cited, as well as in Peters v. Bain, 
133 U. S. 670, in which it was said: 

“It was said by Mr. Justice Bradley in Fre - 
linghuysen v. Nugent, 36 Fed. Rep. 229, 239; 
‘Formerly the equitable right of following mis¬ 
applied money or other property into the hands 
of the parties receiving it depended upon the 
ability of identifying it, the equity attaching 
only to the very property misapplied. This right 
was first extended to the proceeds of the prop- 
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crty, namely, to that which was procured in place 
of it by exchange, purchase or sale. But if it 
became confused with other property of the same 
kind, so as not to be distinguishable, without any 
fault on the part of the possessor, the equity was 
lost. Finally, however, it has been held as the 
better doctrine, that confusion does not destroy 
the equity entirely, but converts it into a charge 
upon the entire mass, giving to the party in¬ 
jured by the unlawful diversion a priority of 
right over the other creditors of the possessor. 
This is as far as the rule has been carried. The 
difficulty of sustaining the claim in the present 
case is, that it does not appear that the goods 
claimed—that is to say—the stock on hand, fin¬ 
ished and unfinished—were either in whole or in 
part the proceeds of any money unlawfully ab¬ 
stracted from the bank.’ The same difficulty 
presents itself here, and while the rule laid down 
by Mr. Justice Bradley has been recognized and 
applied by this court, ( Baltimore Cent. National 
Bank v. Conn. Mut. L. Ins. Co., 104 U. S. 54, 67, 
and cases cited) yet, as stated by the Chief Jus¬ 
tice, ‘purchases made and paid for out of the gen¬ 
eral mass cannot be claimed by the bank, unless 
it is shown that its own moneys then in the fund 
were appropriated for that purpose.’ 


» 


Indeed, the discussion of this contention of appel¬ 
lant can be concluded no better than by quoting the 
words of the Supreme Court in Adams v. Champion, 
294 U. S. 231: 


“* * • Not till the suit was at an end and the 
bank was in the hands of the Comptroller of the 
Currency, did the respondent shift his theory 
and turn a debt into a trust. By that time new 
duties had arisen, new interests had intervened. 
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The assets of the bank were held by the receiver 
upon a trust for equal distribution.’’ 

The District Court was correct in awarding inter¬ 
est on the judgment and providing that execution on 
said judgment should issue as at law. 

In the case of Red field Independent School District 
No. 20 v. Schnetzer, 94 F (2d) 257, the Trial Court 
awarded interest from the date of the conversion of 
the illegally pledged securities, which was noted by 
the Appellate Court, where in its opinion on page 
258 it said: 

‘‘The trial court held that the pledge was 
void; that the school district was an unsecured 
creditor which had, by mistake, received an 
overpayment out of the assets of the insolvent 
estate; and that the receiver was entitled to re¬ 
cover the overpayment with interest. Judgment 
was entered accordingly.” 

The Appellate Court concluded at page 259: 

“The judgment of the court below was correct 
and is confirmed.” 

In Hood v. Hardesty, 94 F (2d) 26, the trial court 
granted interest from the date of the preferential 
payment to the State bank receiver, and the allowance 
of interest was included in the general affirmance of 
the Circuit Court without comment. This was one 
of the errors assigned in the petition for certiorari, 
which was denied by the Supreme Court, 82 Law Ed. 
748. 

In City of Chicago v. Joseph 95 F (2d) 444, cert. 
den. May 23, 1938 the court in awarding interest 
stated at page 447: 


45 


“When the city wrongfully retained the prop¬ 
erty of plaintiff and converted it into money, it 
committed a wrongful act and is chargeable with 
interest from the time of demand.” 

The District Court there having failed to allow 
interest, the Appellate Court ordered : 

“The judgment is reversed, with directions to 
the District Court to enter one for the same 
amount with interest at 5 per cent, from the date 
of demand and the costs in that court.” 

Again, it will be noted that the Supreme Court 
denied certiorari, see: City of Chicago v. Joseph, 82 
Law. Ed. adv. op. 1043. 

Inasmuch as no attempt has been made to obtain a 
writ of execution against the Attorney General and 
it is presumed that the Attorney General will honor 
any final order of the court of last resort, the point 
made that the decree include a provision that execu¬ 
tion may issue on the judgment as at law, is imma¬ 
terial. 
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Conclusion 


It is respectfully submitted that Appellee has es¬ 
tablished that the Alien Property Custodian claim 
should be classified as that of a general creditor of 
the bank since it has been shown that his classifica¬ 
tion as a secured creditor must fail because the pledge 
was void, and that his classification as a preferred 
creditor must fail because appellant has not estab¬ 
lished a constructive trust. Hence the court below 
committed no error in entering a decree against ap¬ 
pellant in favor of the Receiver of the Commercial 
National Bank and such decree should be affirmed. 

Respectfully submitted. 

SWAGAR SHERLEY 
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In The 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


Homer S. Cummings, Attorney 
General of the United States, 
Successor in Interest to Alien 
Property Custodian of the 
United States, 

Appellant, 


v . 


Y No. 7127. 


Cary A. Hardee, Receiver of the 
Commercial National Bank of 
Washington, D. C., 

Appellee. 


REPLY BRIEF FOR THE APPELLANT, HOMER S. 
CUMMINGS, ATTORNEY GENERAL OF THE 
UNITED STATES. 

Since the Receiver’s brief was filed, this Court 
handed down, on October 31, 1938, its opinions in No. 
7056, the appeals of Inland Waterways Corporation, 
United States Shipping Board Merchant Fleet Cor¬ 
poration and the Canal Zone officers, who are joined 
as co-defendants with the Attorney General in the Dis¬ 
trict Court. Likewise, the United States District Court 
for the Southern District of New York, on June 28, 
1938, and since the filing of the present appellant’s 
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brief, has decided a case adversely to the present ap¬ 
pellee involving funds of the Philippine Government 
deposited in the Chase National Bank, which are the 
same funds as those for which recovery is asked in the 
District Court below. Hardee, Receiver, v. Chase Na¬ 
tional Bank, E. 81-333, 24 Fed. Supp. 28. 

The Attorney General desires to reply to the appel¬ 
lee’s brief in the light of these decisions. To assist the 
Court in following the Attorney General’s argument 
that neither this Court’s decision in No. 7056 nor its 
decision in O’Connor v. Rhodes is controlling of this 
appeal because of definitive differences in facts, we 
set forth at the outset a chart contrasting the several 
appeals. The distinction between the Attorney Gen¬ 
eral’s and the other appeals is graphically apparent. 
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Suit against 
Fleet Cor¬ 
poration 

Suit against 
Canal Zone 

Suit against 
Inland Water- 
ways Corp. 

Suit against 
Attorney General 
in Rhodes case 

Present Appeal 
of the Attorney 
General 

Is defendant liable to suit 
under the general jurisdic¬ 
tion, as any individual, for 
tort and in contract? 

Yes 

Yes, in their 

individual 

capacity. 

Yes 

Yes (in his individual 
capacity, presumably) 

No, not in his 

official 

capacity. 

Were the moneys deposited 
moneys of the United States? 

Yes 

No 

Yes 

The Coux-t, under the 
pleadings, found it un¬ 
necessary to decide this 
question. 

Yes 

Did the United States as such 
have actual title to the 
moneys deposited in the 
bank? 

No 

No 

No 

The Court, under the 
pleadings, found it un¬ 
necessary to decide this 
question. 

Yes 

Was the deposit lawful? 

Yes 

Yes 

Yes 

This question was not 
raised by the pleadings 
and was not considered 
by the Court. 

No 

Did the Bank violate R. S. 
5497 in accepting the de¬ 
posit? 

No 

No 

No 

This question was not 
raised by the pleadings 
and was not considered 
by the Court. 

Yes 

Was the pledge of assets 
lawful? 

No 

No 

No 

This question was not 
raised by the pleadings 
and was not considered 
by the Court. 

No answer 
need be given, 
but if one 
deemed neces¬ 
sary, yes. 

Were the pledged securities 
sold by and the proceeds re¬ 
ceived by the defendant per¬ 
sonally? 

Yes 

Sold by predeces¬ 
sor from whom 
defendant received 
the proceeds. 

Yes 

Sold by predecessor but 
proceeds were considered 
by the Court under the 
pleadings to be under 
control of defendant. 

No 

Are the proceeds of the 
pledged securities under the 
control of and in the posses- 

No 

Yes 

Yes 

The Court found in the 
affirmative under the 
pleadings. 

No 


sion of defendant? 
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I. 

The Moneys Deposited by the Alien Property Custo¬ 
dians in the Bank were Public Moneys and the De¬ 
posits were in Violation of the Law. 

The Receiver attacks as erroneous the statement on 
page 58 of the Attorney General’s brief that the facts 
relating to the control over and the nature of the funds 
in controversy “admitted by the record in the present 
case” are “diametricallv eontrarv” to the facts as- 
sumed by this Court in O'Connor v. Rhodes to have 
been admitted on the record in that case. The Receiver 
points out (Brief for appellee, p. 37) that the Attorney 
General’s answer here establishes the facts as set forth 
on page 35 of the Attorney General’s brief only in re¬ 
lation to the proceeds of the sale of the pledged assets 
and not to the deposit in the bank. Strictly speaking, 
the Receiver is correct, but it bv no means follows that 
he is at liberty to argue that the moneys deposited in 
the bank were not public moneys and that, consequently, 
the deposits w^ere not illegal. It is true that the At¬ 
torney General’s answer avers that the moneys in the 
Administrative Expense Fund in the Treasury are 
under the control of the Secretary of the Treasury, are 
commingled with the general funds and assets of the 
Treasury, and are moneys of the United States (R. 9, 
par. 16 of the answer). There is no separate allegation 
repeating the averment as to the fund from which the 
bank deposit was originally made, and as to the deposit 
itself. 1 There need be no misunderstanding, however, 
of the exact nature of the deposit for the facts are dis- 


1 Of course, if the moneys were government moneys prior to de¬ 
posit, they remained so while in the deposit. United States v. 
Porter , 24 Fed. (2) 139. 
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closed in public records of which this Court may take 
judicial notice. 

While at the time of suspension and for several years 
prior thereto the moneys deposited in the Bank con¬ 
sisted of a part of the 2% deductions made on the re¬ 
turn of property to former enemies as described in the 
Attorney General’s brief (pp. 3, 11, 12), the first 
moneys deposited by Custodian Thomas W. Miller on 
October 25, 1921, were taken from a fund in the Treas¬ 
ury identified as “Thomas W. Miller, Alien Property 
Custodian Special Account” which was derived from 
“earnings on commingled amounts of money held on 
deposit for the Alien Property Custodian during the 
course of accounting for the purpose of deposit in the 
Treasury of the United States of specific sums of money 
chargeable to specific trusts”. These earnings origi¬ 
nated as interest on funds frcm sales of enemy property 
made by the New York office of the Custodian prior to 
their actual deposit in the Treasury. The source of 
these moneys and the establishment of the deposit ac¬ 
count in the Treasury in the name of Custodian Francis 
P. Garvan and the change of designation to the name 
of Custodian Thomas W. Miller, is disclosed in the 
report 2 made by the Comptroller General to the Presi- 


J The Comptroller General’s report discloses the source of the funds 
in the Treasury from which the Commercial National Bank deposit 
was first made as follows: 

“Following Mr. Miller’s appointment as Alien Property Cus¬ 
todian to succeed Mr. Garvan. the interest funds were transferred 
in the United States Treasury from symbol 93055 to 93056, opened 
in the name of Mr. Miller. 

“This interest was earned entirely on funds from sales made 
by the New York office, but on account of the change in method 
in September, 191$, in making deposits in banks to the credit 
of Mr. Guffey, as trustee, without segregating the funds by 
individual cases as formerly, and by accounting to Washington 
on ‘sales returns’ for principal only, the interest was carried 
separately on the New York accounting books undistributed. 

“In reply to Colonel Miller's request of October 8. 1921, and 
following an opinion of the Attorney General, the President of 
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dent of the United States and transmitted to the Sen¬ 
ate on December 22, 1926 (Senate Document No. 182 
of the 69th Congress, 2nd Session). 

Thus the origin of the moneys first deposited lay in 
the receipt of interest on the proceeds of the sale of 
property of the United States. 

In No. 7056 this Court, finding that the deposit ac¬ 
counts of the Fleet Corporation contained moneys re¬ 
ceived from prospective purchasers of Government 
vessels offered for sale which would have to be refunded 
in case their bids were rejected, as well as moneys paid 
in by successful bidders, stated: 

“We think it clearly appears that the two de¬ 
posit accounts which stood in the name of the cor¬ 
poration as agent contained money of the United 
States. That portion derived from the sale of the 
vessels owned by the United States was obviously 
the Government’s money.” 

Likewise, the interest moneys which were deposited 


the United States, by Executive order of October 24, 1921, 
authorized the use of this interest for ‘the payment of counsel 
and other expenses incurred in the administration of trusts 
where it is impossible to compensate counsel or meet such 
expenses out of the proceeds of such trusts.’ In November, 
1921, practically all of the money was withdrawn from the 
Treasury and deposited in various banks as follows: 


To Commercial National Bank . $75,000 

October. 1921 . $50,000 

November, 1921 . 25,000 

To Empire Trust Co., November, 1921. 100,000 

To Fourth Street National Bank, November, 1921. 50,000 

To Equitable Trust Co., November. 1921. 50,000 

To Midland National Bank. 1921. 50,000 

To First National Bank. November, 1921. 50,000 

To Liberty National Bank, November, 1921. 25,000 


Total . $400,000 


“A small part of this fund was used to pay expenses as author¬ 
ized by the above-cited Executive order: the balance, by direction 
of Mr. F. C. Hicks, was in the fall of 1925 withdrawn from the 
banks, except for a small balance in the Commercial National 
Bank, and again deposited in the United States Treasury.” 

(P. 52.) 
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in the Treasury by Custodian Garvan was obviously 
the Government’s money. 

The deposit in the Commercial National Bank was 
made by Custodian Miller on the day following the pro¬ 
mulgation of Executive Order No. 3568 by President 
Harding authorizing the Custodian to use these interest 
earnings on commingled moneys for the payment of 
counsel and other expenses which could not be allocated 
to any specific trust account. The Court’s attention is 
directed to the fact that this Executive Order of Octo¬ 
ber 24, 1921, does not purport to authorize the Cus¬ 
todian, even by implication, to make deposits in the 
Receiver’s or any other bank. 3 

*The text of the order is as follows: 

EXECUTIVE ORDER 


Authorizing the Alien Property Custodian to Use Certain 
Funds in His Possession Identified as the “Thomas W. 

Miller, Alien Property Custodian. Special Account." 

By virtue of the authority vested in me by “An act to define, 
regulate and punish trading with the enemy, and for other pur¬ 
poses”, approved October 6. 1917, known as the “Trading with the 
Enemy Act”, and the amendment to such act embodied in “An 
act making appropriations to supply urgent deficiencies in appro¬ 
priations for the fiscal year ending June 39. 191S. and prior fiscal 
years on account of war expenses and for other purposes”, approved 
March 28. 1918, and the amendment to such act embodied in “An 
act making appropriations to supply deficiencies in appropriations 
for the fiscal year ending June 30, 1919, and prior fiscal years on 
account of war expenses and for other purposes”, approved November 
4. 1918, to make orders such as that herein contained, and all other 
powers and authorities me hereto enabling, I do hereby make the 
following determination and order. 

The Alien Property Custodian is hereby authorized to use the fund 
in his possession which is identified as the “Thomas W. Miller Alien 
Property Custodian, Special Account” for the payment of counsel 
and other expenses incurred in the administration of Trusts where 
it is impossible to compensate counsel or meet such expenses out of 
the proceeds of such Trusts. 

My reasons for the foregoing determination and Order are:. 

(a) The fund, identified as the “Thomas W. Miller Alien Property 
Custodian, Special Account," represents earnings on commingled 
amounts of money held on deposit for the Alien Property Custodian 
during the course of accounting for the purpose of deposit in the 
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That the withdrawal of these funds from the Treas¬ 
ury and their deposit in private banks including that 
of the present Receiver was illegal is plainly indicated 
in the report of the Comptroller General. At the very 
outset thereof he informed the President “of the major 
objectionable conditions which were found to exist’’ 
in the administration of Alien Property as follows: 

“4. Interest income on trust funds deposited in 
the United States Treasury was withdrawn there¬ 
from and deposited in 24 banks, apparently in vio¬ 
lation of law and with a greater possibility of loss. 
The interest paid on these deposits averaged less 
than 3 per cent, while the funds invested by the 
United States Treasury returned over 4 per cent. 

“5. One-half million dollars of alleged undis- 
tributable income transferred from a prior cus¬ 
todian was withdrawn from the United States 
Treasury in violation of the intention of the trad¬ 
ing writh the enemy act, if not of its specific provi¬ 
sions, and deposited in several banks selected in a 
way that would be difficult to justify. 

“6. Funds pertaining to a number of particular 
trusts were allowed to remain in banks for ex¬ 
tended periods instead of being required to be de¬ 
posited in the United States Treasury as was 
clearly contemplated by the provisions of the trad¬ 
ing with the enemy act. 

“7. As security for the safekeeping of funds de- 

Treasury of the United States of specific sums of money chargeable 
to specific Trusts. 

(b) Said fund is properly applicable to the payment of expenses 
of the office of the Alien Property Custodian incurred in the adminis¬ 
tration of Trusts as it is composed of earnings of said office incapable 
of being allocated to any particular trusts. 

Done in the District of Columbia this 24th day of October in the 
year of our Lord one thousand nine hundred and twenty-one in the 
year of the independence of the United States, the one hundred and 
forty-sixth. 

Warren Q. Harding. 


(October 24. 1921) 


[No. 3568] 
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posited in some banks, securities of such banks 
were permitted to be placed in the vaults of the 
same banks largely under the control thereof in¬ 
stead of being transferred to the control of the 
custodian or his representative. 

(P. 4.) 

“9. Kemittances received from the depositaries, 
etc., were sent from the mail room to the account¬ 
ing section and, where applicable, to the real estate 
or corporation management sections and were held 
sometimes for weeks or months before being de¬ 
posited in the United States Treasury.” (P. 5). 

The Receiver argues, apparently in all seriousness, 
that although § 12 of the Trading with the Enemy Act 
requires all moneys paid to or received by the Alien 
Property Custodian to be deposited forthwith in the 
Treasury of the United States “there is nothing in the 
Act which requires these moneys to REMAIN in the 
Treasury”. (Receiver’s brief, p. 33.) 

The Receiver’s argument is that the statutory man¬ 
date “shall be deposited forthwith” is satisfied by a 
formal compliance of physical payment into the 

Treasurv and that the Custodian could immediatelv 
* •> 

draw it out again for such use as might suit his own 
purpose! Carried to its logical conclusion this would 
mean that the Attorney General as Custodian could 
bring about the withdrawal from the Treasurv of the 
entire Administrative Fund 4 for private deposit in the 
same manner as Custodian Miller followed. 

Nor does § 495 of Title 31, USC permit the deposit 
in private banks of moneys needed for current expendi¬ 
tures, for just as the National Banking Act sets up a 
“complete system for the establishment and govern- 

* As disclosed by the final report of the Alien Property Custodian 
(House Document No. 135. 74tli Congress. 1st Session), the Admin¬ 
istrative Fund showed a balance of $4,037,278.77 on June 30, 1934. 
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ment of national banks” so the Trading with the 
Enemy Act and the Executive Orders issued under it 
establish a complete system for the administration of 
moneys and property received by the government under 
the Trading with the Enemy Act. Section 495 has no 
application. 5 

The Receiver not only argues that § 12 of the Trad¬ 
ing with the Enemy Act and R. S. 5497 “were before 
this Court in the Rhodes case and neither w’as held 
applicable to the deposits made by the Alien Property 
Custodian” (p. 31) but urges that the “findings of 
this Court in the Rhodes case” that the moneys de¬ 
posited were not moneys of the United States are 
dispositive of the present appeal (p. 38). Neither of 
these two statutory provisions was expressly brought 
to the attention of the Court in the Rhodes case for it 
was not argued there that the deposits were illegal 
on the part of either the Custodian or the Bank; nor 
did the Court in that case make any “findings” such 
as are conclusive in this appeal. 

The illegality of the Custodian’s deposits results not 
only from § 12 of the Trading with the Enemy Act 
and from R. S. 5497 (18 USC 1S2), but from § 175 of 
18 USC, making it a crime for any “person charged 
by any Act of Congress with the safekeeping of the 
public moneys” to deposit them in any bank “except 
as specially allow-ed by law. ’ ’ 

At the very outset of the Receiver’s brief, he con¬ 
fuses the issue by stating that “deposits of the Alien 

5 In any event, § 495 permits only the withholding of moneys from 
the Treasurer for a period of 30 days of their receipt and the 
amount of the deposit at the time of suspension of the appellee’s 
bank was many times in excess of a sum required for a month’s 
expenditures. See the Secretary’s report included as Appendix C 
to the appellant’s brief, page 72, showing annual administrative 
expenses. 
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Property money are not public money within the mean¬ 
ing of §90” of Title 12 USC. Inasmuch as the At¬ 
torney General takes the position that it is entirely 
immaterial whether the pledge of assets was legal or 
illegal, § SO has little, if anything, to do with the case. 
We are, on the other hand, concerned with the classi¬ 
fication of the deposits as public money for the pur¬ 
pose of applying R. S. 5497, 18 USC 182. Under the 
decision of this Court in Kieeklioefer v. United States, 
19 App. D. C. 405, there can be no substantial doubt 
that the deposits were of public money. 6 

Our case in this posture is exactly the same as Allen 


"This Court there stated with reference to moneys paid to the 
United States by various foreign governments: "It is conceded, 
and it could not well be controverted, that, in the general sense, 
this indemnity fund is public money of the United States. The 
point was raised nearly fifty years ago, during the administration 
of President Pierce, when, upon the claim of the disbursing clerk 
of the State Department at that time for additional compensation 
for the charge of the fund on the ground that it was not public 
money proceeding from any appropriation by Congress, but money 
collected for and payable to private individuals, Mr. Attorney- 
General Cushing, to whom the claim was submitted for his opinion, 
wrote: 

‘There is nothing in this distinction; that is public money which 
is disbursed by or for the Government. It is wholly immaterial 
where it came from or where it goes. Broome v. United States. 15 
How. 143. It was lawfully possessed by the United States in the 
execution of a treaty, and therefore was. for the present purpose, 
public money, just as much as if it had been received into the 
Treasury from taxes and received by Mr. Stubbs (the disbursing 
clerk) to be disbursed for the salaries of the Secretary and his 
clerks, or of the diplomats agents of the United States.’ Opinions 
of the Attorneys-General. Vol. 6. p. 590. 

“Similarly, in the case of United States ex rel. Angarica v. 
Bayard. 4 Mackey. 310. in the Supreme Court of the District of 
Columbia, and in the same case in the Supreme Court of the 
United States on appeal (127 U. S. 251). it was held that these 
Indemnity fun*= were pa’d by one government to the other as 
sovereign, that the power of Congress is supreme in the matter of 
their control, and that the interest of the individual citizen, in 
reference to whom the money has been paid, becomes merely a 
claim against the United States. 

"Plainly, therefore, this indemnity fund is public money of the 
United States in the broadest sense of the term. Indeed, it is not 
apparent how the United States could acquire or hold any money 
or propery whatever except as public money or public property.” 
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v. United States, 285 Fed. 678, where, as this Court 
said in its opinion in No. 7056, the situation was “of a 
bank’s receiving a deposit which it was prohibited by 
law from receiving from a person prohibited by law 
from making it.” (Pamph. op. p. 6.) 

n. 

Under the Decision in No. 7056 the Judgment Cannot 
Be Sustained on the Theory of Construing a Trust 
on the Proceeds of Pledged Assets. 

In its opinion in the appeal of the Fleet Corporation 
this Court states: 

“The answer of the corporation shows that 
after it received the proceeds of the pledged se¬ 
curities it covered the money thus realized into 
the Treasury and is now without power or right 
to restore it.” (Pamph. p. 6.) 

The pertinent allegations are contained in paragraphs 
36 and 37 of the Corporation’s answer (R. 43, No. 
7056) and are to the effect that the proceeds were “de¬ 
posited by this defendant in the Treasury * * * then 
became commingled with other public money of the 
United States” and that “this defendant does not now’ 
possess or control any of the money claimed by the 
plaintiff * * These allegations are practically 

verbatim the same as those of the present appellant as 
contained in paragraphs (f), (g) and (h) of his answer 
(R. 9 and 10). The allegations of the Fleet Corpora¬ 
tion were apparently deemed by this Court sufficient to 
prevent the Receiver’s tracing the proceeds of the 
pledged assets for the purpose of establishing a con- 
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structive trust. Inasmuch as the record in the present 
appeal is practically identical in this respect, it is be¬ 
lieved that the Court will likewise hold that the allega¬ 
tions of the Attorney General’s answer make it im¬ 
possible for the Receiver to trace any of the proceeds 
of the pledged assets into his hands. 

The argument of the Receiver (p. 39 et seq.) that 
the Attorney General has failed to trace the proceeds 
of the deposit into the hands of the Receiver and thence 
into the pledged assets, applies with greater force to 
defeat his own case against the Attorney General. As 
pointed out in the appellant’s brief (p. 43), the bill of 
complaint does not even aver that the Attorney Gen¬ 
eral has ever received the proceeds of the pledged 
assets nor that he has under his possession or control 
any funds representing the pledged assets. If the At¬ 
torney General cannot be held liable, in personam, as 
were the Fleet and Inland Waterways Corporations 
and the Canal Zone defendants, in tort for conversion 
of the pledged assets, there remains no basis upon 
which the judgment can be sustained. 7 

m. 

The Record Will Not Support the Judgment Against 
the Attorney General in His Official Capacity, if the 
Suit is for the Tort of His Predecessor. 

The issue in the appeals of the other defendants, 

' In this connection the Court’s attention is invited to the dif¬ 
ference in the prayer of the complaint as to the Attorney General: 

As to all other defendants, the Receiver prays that the Court 
may adjudge that they are "indebted to and should be required to 
account” (R. No. 7056, pp. 11-14), whereas the prayer as to the 
Attorney General is only that he be required “to account" (R. 4, and 
R. No. 7056, p. 14). No judgment of damages in tort would ordi¬ 
narily be predicated on any such prayer, especially in the absence 
of averments connecting the defendant with the wrong. 
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this Court says, “is controlled by the rule that one who 
participates in a breach of trust may be required either 
to account for the proceeds or respond in damages” 
and “when the corporation demanded and received and 
used the pledged security and refused to return it after 
the bank’s insolvency, a conversion of trust property 
ensued.” (Pamph. op. p. 7.) 

The Attorney General neither demanded the pledged 
security, received the pledged security, or refused to 
return it after the bank’s insolvency. He had no part in 
any transaction connected with the deposit, the pledg¬ 
ing of the assets, the sale of the assets nor even with 
the deposit of the proceeds in the Treasury. The last 
step in the transactions of which the Receiver com¬ 
plains occurred eight months before the Attorney Gen¬ 
eral assumed office as Custodian. If any tort was com¬ 
mitted, it is clear that the responsible officer is some 
former Custodian and not the Attorney General. A 
Government officer can be held liable only for his own 
torts and only in his individual, as opposed to his offi¬ 
cial, capacity. Our system of federal tax jurisprudence 
is founded on this principle. As stated by the Supreme 
Court in Sage v. United States, 250 U. S. 33, 37: 

“It is not to be supposed that a stranger to an 
unwarranted transaction is made answerable for 
it. Yet that might be the result of the suit if it 
could be brought against a successor to the col- 
lectorship.” 

As stated by the Circuit Court of Appeals for the 
Second Circuit in Laicycrs Mortgage Co. v. Bowers, 50 
Fed. (2d) 104: 

“An action for the recovery of taxes illegally 
collected is based on the collector’s personal liabil- 
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ity resulting from the receipt of money wrongfully 
exacted by him; hence it cannot be initiated 
against a successor in office who had no part in the 
collection or disbursement of the taxes, nor, despite 
the Act of February 8, 1899 (30 Stat. 822 [28 
USCA § 780 note]), can it be continued against 
such successor in office. Smietanka v. Indiana 
Steel Co., 257 U. S. 1, 5, 42 S. Ct. 1, 66 L. Ed. 99; 
Union Trust Co. v. Wardell, 258 U. S. 537,542,42 S. 
Ct. 393, 66 L. Ed. 753.” 

The impossibility of suing a public officer for the 
wrong or threatened wrong of some predecessor in 
office is well illustrated by the language of Chief Jus¬ 
tice Taft in Gorham Manufacturing Co. v. Wendell, 
261 U. S. 4. Referring to the principle of substitution 
of successors of continuous official bodies sued in their 
official capacity, the Chief Justice stated: 

“But that principle is not helpful here because 
the inherent difficulty in all these cases is not in the 
liability and suability of the successor in a new 
i suit. It is in the shifting from the personal liability 
of the first officer for threatened wrong or abuse 
of his office to the personal liability of his suc¬ 
cessor, when there is no privity between them, as 
there is not if the officer sued is injuring or is 
threatening to injure the complainant, without law¬ 
ful official authority. There is no legal relation 
between the wrong committed or about to be com¬ 
mitted by the one, and that by the other.” 

A suit against a public officer for conversion would 
be governed by the same principles as one against a 
state or federal officer to enjoin enforcement of a law 
on the ground of unconstitutionality. The Supreme 
Court has held that that type of suit cannot be con¬ 
tinued under the Substitution Act against a successor 
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officer. Ex Parte La Prade, 289 U. S. 456. In case of 
the death of a public officer sued personally in cases 
sounding in tort, including those for money “had and 
received,” the action may be continued against the 
executor or administrator of the officer, but the suc¬ 
cessor public officer may not be substituted. 

The principle that a successor public official is not 
liable for the torts of a predecessor is as well estab¬ 
lished as the principle that a public officer is not liable 
for the wrongdoing of his subordinate. See Robertson 
v. Sichel, 127 U. S. 507. The principle here applicable 
is well stated by the New York Commission of Appeals 
in Vose v. Reed, 54 N. Y. 657, involving charges of mis¬ 
appropriation of funds and breaches of trust by the 
trustees of the Internal Improvement Fund of the State 
of Florida. It was held: 

“that the said trustees were not a corporate body 
under said act, and as public officers were not liable 
for the misconduct of their predecessors under the 
principles above stated; * * *” 

While the argument in the appellant’s brief under 
Point V (p. 34 et seq.) emphasizes that “the United 
States is the only necessary party defendant,” it does 
so because the Receiver’s case has so far proceeded on 
the theory of following trust funds which were de¬ 
posited in the Treasury of the United States (Re¬ 
ceiver’s brief, p. 25). However in view of this Court’s 
decision in No. 7056, it is apparent that the Receiver 
must now base his case against the Attorney General 
upon a tort liability. In that view it is clear that the 
indispensable defendant to the Receiver’s case is some 
Custodian not now in office, a predecessor of the present 
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appellant, in his individual capacity. See Davidson v. 
Rafferty, 34 F. (2d) 700. 


IV. 

The Attorney General has no Plenary Control over any 
Funds into which the Bond Proceeds were De¬ 
posited and Could Not Legally Satisfy any Judg¬ 
ment for the Proceeds of the Pledged Assets. 

In spite of the record made by the Receiver’s own 
motion to strike the appellant’s answer, he continues 
to argue, as he did below, that: 

“ # * * the Attorney General has the funds under 
his control” (p. 22); 

“There is no doubt that the Attorney General 
as successor to the Alien Property Custodian has 
control of this fund, even though he may not have 
it in his personal possession” (p. 22); 

“There is no difficultv in the courts decreeing 
restoration of the money” (p. 26); 

“Congress has given the appellant, in the general 
administration of his office, complete control of all 
funds in the Alien Property account * * * which 
account embraces appellee’s moneys” (p. 30). 

The Receiver apparently regards himself as at liberty 
to disregard his factual admissions, as set forth in the 
appellant’s brief at page 35 and pages 58-59, on the 
ground that they may be “conclusions of law” (p. 38). 

But in O'Connor v. Rhodes, the plaintiff’s averments 
as to the Attorney General’s personal possession of and 
control over the fund into which the proceeds of the 
pledged assets were deposited were deemed averments 
of fact binding on the Attorney General (Appellant’s 
brief, p. 57); and the Receiver may not now be heard in 
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avoidance of averments of an identical nature in the 
Attorney General’s present answer to the contrary of 
those upon which O’Connor v. Rhodes was decided. 

If the Administrative Fund were a cash fund legally 
deposited in a private bank to the unrestricted credit of 
the Attorney General, then obviously he would have 
both possession and control of it. 8 But certainly the Re¬ 
ceiver would not contend for a moment that when a pub¬ 
lic officer deposits public moneys in the Treasury as re¬ 
quired by statute, he thereby becomes a creditor of the 
Treasurer, or of the United States, nor that any asset 
remains in his possession subject to process in rem, un¬ 
less the Congress has otherwise provided. 9 

The principle that the deposit of the Receiver’s funds 
in the Treasury is no defense to suits against the Re¬ 
ceiver, as he argues (Receiver’s brief, p. 27) is of no 
application here for the reason that the Receiver stands 
in the place of the bank and is suable as the association 
was suable. Moreover the Congress has in effect pro¬ 
vided that the funds to the credit of the Comptroller 
shall be available for the satisfaction of such judgments 
as mav be entered against Receivers. 

Nor can the Receiver avoid the definitive effect of 
the Attorney General’s complete lack of possession and 
control over the proceeds of the bonds by referring to 
the necessity of personal possession as a “technical re¬ 
quirement” (Receiver’s brief, p. 22). No fact upon 
which may turn the application of the constitutional 
inhibition against paying money out of the Treasury 
without an appropriation of the Congress (Art. I, Sec. 
9, cl. 7) can be passed over as a technicality. Congress, 
indeed, has deemed this “technical requirement” so 

*Cf. Hardee. Receiver v. Chase National Bank, 24 Fed. Supp. 
28, 3S. 

•Cf. § 30 of the Trading with the Enemy Act, as amended. 
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important that recently there was enacted the Perma¬ 
nent Appropriations Repeal Act of 1934 which pro¬ 
vided for the covering into the Treasury of all trust 
funds on deposit with the Treasurer and their simul¬ 
taneous appropriation to the purposes of the trusts (3$ 3/ 
U S C A 725-725Z). Many of these trust accounts 
thus recognized to come within the constitutional in¬ 
hibition of payment without an appropriation are 
moneys which in no sense can be considered to be a 
part of the revenues of the United States 10 as the Alien 
Property Administrative Fund undoubtedly is. 

The cases cited in the Receiver’s brief at pp. 18-21, 
such as United States v. Lee, 106 U. S. 196, are not in 
point for the reason set forth at p. 55 of the appellant’s 
brief. They are either possessory actions, where the 

10 See Report of the House Committee on Appropriations (H. R. 

1414, 73d Congress, 2nd Session). At page 3, it is stated with ref¬ 
erence to the classification of receipts: “As a primary thesis there 
are, essentially, but two forms of government receipts (1) those 
accruing to the Government, in its sovereign capacity, as a result 
of law, and (2) those accruing to the Government as a trustee of 
moneys belonging to individuals, * • • Thus, in the instance of 
the former, the moneys belong to the Government: in the case of the 
latter, they belong to the individual.” 

And at page 12 it is stated: “The committee is unanimous in its 
approbation of the course being followed by the Comptroller Gen¬ 
eral in requiring that moneys, held and administered by Govern¬ 
ment officers, be deposited into the Treasury, where proper account 
and audit may be made of all disbursements, but it cannot follow 
any line of reasoning that will allow the Comptroller General, with¬ 
out specific authority, to permit the withdrawal of moneys so de¬ 
posited in the Treasury without the express appropriation thereof by 
Congress. The constitutional provision touching on this matter is 
unambiguous and direct. Once moneys are covered into the Treasury, 
regardless of the nomenclature that may be applied to the account 
in which they are deposited, they are bound by the constitutional 
inhibition that ‘No money shall be drawn from the Treasury but in 
consequence of appropriations made by law.’ To permit any devia¬ 
tion from a hard and fast rule in this matter is clearly to circumvent 
the Constitution and leave the door open to future abuse. * • • In 
order to close the question as to the right of the Comptroller General 
to approve withdrawals of trust-fund moneys without actual appro¬ 
priation thereof by Congress, language has been inserted in this 
section appropriating the moneys in the trust funds listed in this 
section as well as in trust funds of similar character established in 
the future.” 
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res sought was in the possession of the defendant public 
official, or are cases like Philadelphia Co. v. Stimson, 
223 U. S. 605, relied upon by the Court in 0*Connor v. 
Rhodes. In the Stimson case an injunction was sought 
against the Secretary of War and other officers of the 
War Department who were in effect committing a tres¬ 
pass upon plaintiff’s property and were threatening to 
prosecute criminal action in connection therewith in 
relation to fixing a harbor line near Pittsburgh. The 
Court held that the exemption of the United States 
from suit does not give an officer immunity where the 
particular officer brought before the court is proceeding 
affirmatively or threatens to proceed in an illegal man¬ 
ner against a private party. The facts of the 
present case bear no analogy to those there before the 
court. The Attorney General has taken no affirmative 
action against the appellee, nor does he threaten to take 
any action against the appellee. 11 

The Receiver asserts that the Attorney General has 
the “power and duty to make repayment of the pro¬ 
ceeds of the bonds” out of the administrative fund in 
the Treasury for the reason that it is available for the 
expenses of the general administration of the Custo¬ 
dian’s office (p. 24). But in no sense can the judgment 
liability to the Receiver be deemed a “necessary” ex- 


11 This distinction was recognized in the later case of Goltra v. 
Weeks. 271 U. S. 536. where the plaintiff sought to enjoin the seizure 
of a fleet of tow boats by the Secretary of War and Army officers 
who were charged to be engaged in a conspiracy to deprive him of 
the boats, which belonged to him under a lease from the Govern¬ 
ment. The Supreme Court held that the Stimson case and Wells v. 
Roper. 246 U. S. 335. were clearly distinguishable on the ground 
that the Stimson case sought to restrain “a trespass upon the prop¬ 
erty of the plaintiff" whereas in the Roper case “the automobiles of 
the plaintiff were not to be taken away from him by the Govern¬ 
ment officers.’’ 

No property of the appellee in the instant case is endangered by 
any threat of future action by the present appellant. 
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pense “incurred” by him as Custodian within the 
meaning of § 24 (a) of the Act, or as “a general or 
administrative expense” within the 1934 amendment 
to § 24 (a). To argue that the present judgment would 
be so payable is to argue that damages for the personal 
torts of a former Custodian may be paid from the 
Treasury as a lawful expense provided for by Congress. 

The Receiver overlooks the fact that there is not, in 
the Trading with the Enemy Act, or otherwise, any 
statute comparable to the “probable cause” provision 
of R. S. 989 (28 USC 842) whereby a certificate given 
by the court entering judgment against a collector of 
internal revenue personally, transforms the judgment 
into one against the United States which shall be “paid 
out of the proper appropriation from the Treasury.” 

There is no law whatsoever which would permit any 
judgment against the Attorney General not under the 
Trading with the Enemy Act to be paid from any funds 
in the Treasury; and the Congress in § 9 (f) of the Act 
has specifically directed that no such judgment shall be 
paid from those funds. 

In conclusion, the Court’s attention is directed to its 
statement in its opinion relating to the Fleet Corpora¬ 
tion (Pamph. op. p. 12) that a suit against the Alien 
Property Custodian could not be defeated by a show¬ 
ing that he had parted with the property, citing Becker 
Steel Co. v. Cummings, 296 U. S. 74. The appellant 
agrees that the majority of the Supreme Court so inti¬ 
mated, but that suit w*as assumed to be under § 9 (a) of 
the Trading with the Enemy Act, as expressly provided 
for by the Congress. Had a final decree been entered 
it would have been one against the United States which 
it would have been proper to certify to Congress for 
payment, as any Tucker Act judgment of the district 
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courts or of the Court of Claims. The Becker Steel Co. 
case, especially in view of its subsequent history, 1 - is no 
authority for the Receiver’s suit which is not one per¬ 
mitted by Section 9. 

Respectfully submitted, 

Sam E. Whitaker, 

Assistant Attorney General. 

Harry LeRoy Jokes, 

Fred Esch, 

Edward L. Metzler, 

Attorneys, Department of Justice, 

Attorneys for Appellant. 


u See the same case when it again came before the Second Circuit 
Court of Appeals, in 95 Fed. (2d) 319. The court followed the 
minority opinion of the Supreme Court and dismissed the com¬ 
plaint. The Supreme Court denied certiorari Oct. 10, 1938. 
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Preliminary Statement 

While it is believed that our original brief covers 
all material issues, inasmuch as counsel for appellant 
has filed a reply brief in which are statements both 
as to the facts of record and the positions taken by 
appellee, which in our judgment are erroneous, we 
have felt warranted in burdening the court with a 
short brief in response limited solely to the discussion 
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of these matters of fact and law presented by appel¬ 
lant in his reply brief. 

In our original brief we directed the court’s at¬ 
tention to the fact that two distinct funds were in¬ 
volved in this suit, one being the proceeds of the 
illegally pledged bonds and the other the funds de¬ 
posited in the bank by the Alien Property Custodian. 
Since different legal principles were asserted as to 
each of the two funds, we deemed it advisable to 
divide our brief into two parts, the first of which 
dealt with the Receiver’s right to recover the pro¬ 
ceeds of the illegally pledged securities and the sec¬ 
ond with the Attorney General’s claim of a trust in 
the deposits made with the Bank. In the Argument 
that follows the distinction between the two funds 
and the legal principles involved in the two claims 
is equally important but in order that the arrange¬ 
ment of our brief may be in the same order as that of 
the Attorney General’s reply brief, we deal first with 
the character of the deposit by the Custodian in the 
Bank. Points II, III, and IV, however, deal with 
the Receiver’s right to recover the proceeds of the 
pledged securities and do not relate in any way to the 
deposit in the bank and the legal principles applica¬ 
ble thereto which are discussed under Point I. 

ARGUMENT 

I 

Deposits made by the Alien Property Custodian in 
the Bank were not unlawful. 

While the statements made by appellant under the 
first point in his reply brief are for the most part 
based on matters not in the record, once they are 
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arranged in chronological sequence it is quite ap¬ 
parent that they in no way affect the principles of 
law set forth in our original brief on pages 31, et seq. 

Arranging appellant’s statements in such order 
(and for the purposes of this discussion assuming 
that they have some bearing on the case, even though 
they are not in the record), we find that earnings 
originating as interest on funds from sales of enemy 
property made by the New York office of the cus¬ 
todian were subsequently deposited in the Treasury 
in the name of Custodian Francis P. Garvan. Later 
this account in the Treasury was changed to the name 
of Custodian Miller. (Appellant’s reply brief p. 4). 
On October 24, 1921, President Harding by executive 
order No. 3568 authorized the Alien Property Cus¬ 
todian to use these interest earnings for the payment 
of counsel and other expenses of the Alien Property 
Custodian’s office (appellant’s reply brief p. 6). On 
the next day Miller deposited part of this money in 
the Commercial National Bank (appellant’s reply 
brief, p. 4). In the fall of 1925 the amount of money 
in the Bank originating in this manner was small 
(appellant’s reply brief, p. 5) and “at the time of 
suspension and for several years prior thereto the 
moneys deposited in the Bank consisted of a part of 
the 2% deduction made on the return of property to 
former enemies as described in the Attorney Gen¬ 
eral’s brief (pp. 3, 11, 12).” (Appellant’s reply brief, 
p. 4). 

It is manifest that in this case we are concerned 
only with the character of the money held by the bank 
at suspension and both the Record (see page 9) and 
appellant’s reply brief show that at the time the Bank 
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suspended the Alien Property deposits consisted only 
of money which the Custodian had acquired by way 
of the 2% deductions. However, even assuming, 
though not conceding, that a small part of the de¬ 
posit consisted of money originating as earnings on 
funds taken over by the Custodian’s New York office, 
it is clear, as the foregoing chronological recital 
shows, that this money was deposited first in the 
Treasury as required by law and was not put into the 
Commercial Bank until after the Alien Property 
Custodian was expressly authorized by Executive 
Order No. 3568 to use the funds for administrative 
expenses. Hence, even on this assumption we find 
that all of the money in the Bank was money which 
the Custodian was authorized to use for current ex¬ 
penses. It is immaterial how the money originated 
since it all went into the Treasury and was taken out 
only after it had been set aside for the payment of 
expenses of the Alien Property Custodian’s office. 

As set forth on pages 33-38 of our original brief, 
section 495 of title 31 U.S.C. clearly exempts money 
which is to be used for expenses from being deposited 
in the Treasury or a designated depositary. The 
Trading with the Enemy Act provides only that 
property acquired by the Custodian shall be deposited 
forthwith in the Treasury and there is nothing in the 
Act which in any way excludes the operation of Sec¬ 
tion 495 as to money set apart for the payment of 
expenses, hence there is involved here no construction 
of conflicting statutes. Of course, the Custodian 
could not rightfully draw the money out of the 
Treasury “for such use as might suit his own pur¬ 
poses” (appellant’s reply brief, p. 8), but the possi- 
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bility that a power may be abused does not defeat the 
existence of the power. In point of fact, there is no 
reason why money needed for the payment of the 
expenses of the Alien Property Custodian's office 
should be required to be retained in the Treasury any 
more than any other expense money. If Congress 
had intended any such result it would have so pro¬ 
vided, and since there is no such provision section 
495 is controlling. 

Nor is there anything in section 175 of title 18 
U.S.C. which conflicts with section 495, since section 
175 prohibits the deposit of public moneys in banks 
“except as specially allowed by law ", while section 
495 allows the deposit of money needed for current 
expense in banks other than designated depositories. 
It should also be pointed out that if appellant is 
correct in his belief that the Trading with the 
Enemy Act is a complete code in itself neither sec¬ 
tion 175 nor 182 of title 18 U.S.C. could be con¬ 
sidered as applicable. Obviously, since the Trading 
with the Enemy Act itself contains no prohibition 
against the deposit of money lawfully deducted, 
either under an Executive Order (No. 3568), or 
under the Act itself, (Sec. 24) for administrative 
expenses, there can be no question as to the legality 
of the deposit because no prohibition against the 
deposit would exist if, as appellant now contends, 
the Act is to be considered as a complete code ex¬ 
clusive of all other Federal statutes dealing with 
public money. 

In this connection the Federal Courts hold that 
in order to create an unlawful deposit in a bank there 
must exist a statutory prohibition against such de¬ 
posit. This rule is exemplified by In Re Bogena 


& Williams , 76 Fed. (2d) 950; Irving Trust Com¬ 
pany v. U. S.y 83 Fed. (2d) 20. These cases deal 
directly with the point involved and indicate the dis¬ 
tinction between the case where no prohibition exists 
and the case where the deposits are prohibited by law, 
as was the situation in Allen v. U. S.y 285 Fed. 

678; Commissioners v. Strain, 157 Fed. 49; Ameri¬ 
can Surety Co. v. Jackson , 24 Fed. (2d) 768; Fiman i 

v. State of South Dakotay 29 Fed. (2d) 776, all of 
which are relied upon by appellant as authority for 
the creation of an unlawful deposit. 

It is unnecessary to deal at any length with the 
statement made in note 5 on page 9 of appellant’s 
reply brief, that section 495 permits the withholding 
of money needed for expenses for only thirty days. 

It is obvious that such a restriction would be absurd 
and a reading of the section makes it clear that the 
thirty day provision applies to money not to be used 
for current expenses. * 

Nor can we agree that section 90 of title 12 U.S.C. 
has no bearing on this question since it is clear that 
section 182 of title 18 U.S.C. relied upon by appellant 
as creating the trust relationship between the Alien 
Property Custodian and the Bank must be read in the 
light of Section 90. This was clearly shown by this 
court in No. 7056 where it was said: 

“Second. What we have said above largely 
i disposes of the contention that if the pledge was 
invalid the deposits, being of public money, 
were received by the bank in violation of R.S. 

5497 (18 U.S.C.A. 182) *, as the result of which 
the Bank became trustee ex maleficio. The stat¬ 
ute makes it a criminal offense for any bank not 
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an authorized depositary of public moneys to 
receive knowingly from any disbursing officer or 
collector of internal revenue or other agent of 
the United States any public money on deposit. 
We think it clear that the purpose of Congress 
in the enactment of this statute was to make sure 
that officers of the United States who received 
their moneys should not deposit them in any 
other place than a designated Government de¬ 
positary from which the United States had ex¬ 
acted security. That statute would apply here, 
if it was unlawful for the Corporation to deposit 
funds collected by it in any other depositary than 
a bank designated by the Secretary of the Treas¬ 
ury, but it is perfectly clear that there was no 
restriction, express or implied, upon the power 
of the Corporation to deposit funds which came 
into its possession in any depositary which it 
. might select.” 

As we have shown, the funds deposited in the Bank 
were moneys which were to be used for the expenses 
of the Alien Property Custodian’s office and conse¬ 
quently under section 495 of title 31 U.S.C. were 
not required to be placed either in the Treasury or 
in a designated depositary. Therefore, the deposits 
did not come under section 90 of title 12 U.S.C. and, 
as pointed out by this Court in the above quotation, 
there can be no violation of Section 182 of title 18. 
(Sec. 96 of the Criminal Code.) 

II 

The Receiver’s right to maintain this suit for a 
Constructive Trust on the proceeds of the 
pledged securities can be maintained under 
this Court’s decision in No. 7056. 

In No. 7056 this Court quite properly held that 
the Merchant Fleet Corporation, like a private cor- 
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poration, could be held liable in damages for the con¬ 
version of the pledged bonds and, therefore, there was 
no need to deal with the Receiver’s right to pursue the 
proceeds on the basis of a Constructive Trust. 

As was said by the Court: 

‘‘The question, as we think, does not depend 
upon the ability of the Receiver to trace the 
funds which the corporation received from the 
assets of the bank, but is controlled by the rule 
that one who participates in a breach of trust 
: may be required either to account for the pro¬ 
ceeds or respond in damages.” 

However, it should be pointed out that there is a 
material and controlling distinction between the alle¬ 
gations in the answer of the Fleet Corporation in No. 
7056 and those in the Attorney General’s answer in 
the instant case. In No. 7056 it was alleged by the 
Fleet Corporation that “this defendant does not now 
possess or control any of the money claimed by the 
plaintiff.” (Italics supplied.) 

Nowhere in the answer of the Attorney General 
will there be found an allegation that he does not 
control the fund here in question. As shown on pages 
18-30 of our original brief there can be no doubt that 
the Attorney General has control of the fund which 
embraces the proceeds of the illegally pledged bonds 
but ; inasmuch as we shall discuss this question under 
point IV herein, we mention it here only to point 
out the distinction between the allegations in this case 
and those in that of the Fleet Corporation. 
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Ill 


The judgment against the Attorney General can be 
supported on the basis of a Constructive Trust 
in the proceeds of the pledged securities. 

The discussion under point III of the Attorney 
General’s reply brief shows a misconception of the 
character of this suit. The bill does not seek to hold 
the Attorney General personally liable either in dam¬ 
ages or upon the basis of money had and received for 
the conversion of the bonds. The bill asserts a trust 
in the proceeds of the bonds and seeks the recovery of 
specific property now under the control of the ap¬ 
pellant. 

It is a fundamental basis of equity jurisdiction that 
where one has wrongfully acquired the property of 
another he may be treated as a constructive trustee 
and ordered to return the property. If (as in the case 
of the Fleet Corporation) he has parted with the 
property the complainant is entitled either to a money 
decree for its value or may follow the property into 
the hands of anyone except a bona fide purchaser for 
value. 

In the instant case the bill alleges that the bonds 
were illegally received by the Alien Property Cus¬ 
todian, and that the appellant as successor acquired 
the property and prays that he be required to account 
to plaintiff for the proceeds of the bonds as a trust 
fund. Not being a purchaser for value the appellant 
acquired the property cum onere and may be required 
to return the proceeds in a proceding in equity, just as 
would the original taker. 


9 


As stated by Mr. Justice Holmes, then a member 
of the Supreme Judicial Court of Massachusetts, in 
Otis v. Otis , 167 Mass. 245, 45 N.E. 737: 

“* * * A person to whose hands a trust fund 
comes by conveyance from the original trustee 
is chargeable as a trustee in his turn if he takes 
it without consideration, whether he has notice 
of the trust or not. This has been settled for 300 
years,—since the time of uses.” 

In Oliver v. Piatt, 44 U. S. 333, Mr. Justice Story 
said (p. 401): 

“It is a clearly established principle in that 
jurisprudence, that whenever the trustee has been 
guilty of a breach of the trust, and has trans¬ 
ferred the property, by sale or otherwise, to any 
third person, the cestui que trust has a full right 
to follow such property into the hands of such 
third person, unless he stands in the predicament 
of a bona fide purchaser, for a valuable consid¬ 
eration, without notice.” 

IV 

The Attorney General has control over the proceeds 
of the bonds and this Court can require him to 
return such proceeds to the Receiver. 

It is now conceded by appellant that under such 
cases as Osborn v. Bank , 9 Wheat. 738; United States 
v. Lee , 106 U. S. 196; Philadelphia Co. v. Stimson , 
223 U. S. 605; a public officer may be required to 
return property which he has acquired and holds as 
the result of some action beyond the scope of his 
actual authority. (Appellant’s reply brief, pp. 18- 
19.) It is obvious that there can be no distinction 
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between actual possession of the property and control 
of the same property. Appellant concedes that if the 
funds were in a private bank to the unrestricted credit 
of the Attorney General “then, obviously, he would 
have both possession and control of it”. (Appellant’s 
reply brief, p. 17.) Manifestly, in such case the 
Attorney General would not have actual personal 
possession but, as admitted by appellant, his control 
would be the equivalent of such possession. 

Hence, the sole issue now advanced by appellant 
with respect to the Receiver’s right to recover the 
proceeds of the pledged bonds depends on whether 
or not the Attorney General has control of the fund 
in which the proceeds of the bonds have been placed. 

Appellant argues that this is foreclosed by the rec¬ 
ord but as we have previously stated, no where in the 
record is there any fact which indicates that the fund 
is not in the control of the Attorney General nor is 
there even an allegation to this effect. 

The bill alleges that the proceeds of appellee’s 
bonds have not been covered into the Treasury of the 
United States, and the answer does not deny this 
averment. 

The allegations of the answer which deal with the 
disposition of the proceeds from the sale of the 
pledged securities are found on pages 9 and 10 of the 
Record and state: 

“(f) That, pursuant to the provisions of § 12 
of the Trading with the Enemy Act, as amended, 
all of the moneys received by the then Alien 
Property Custodian, predecessor of this de¬ 
fendant, from the sale of pledged securities, 
were deposited forthwith in the Treasury of the 
United States, and the amount was credited to 
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‘Secretary’s Special Deposit Account No. 8’. 
(Administrative Expense Fund.) 

(g) That the Secretary’s Special Account No. 
8, is subject only to the check of the Secretary of 
the Treasury. 

(h) That the present defendant has not now 
and never has had the physical custody or pos¬ 
session of any specific moneys resulting from said 
sale, and that said moneys were commingled 
with the general funds and assets of the Treas¬ 
ury and are not physically set apart or segre¬ 
gated from other specific moneys or assets of the 
United States. 

(i) That the defendant has not now and never 
has had a personal interest in the moneys re¬ 
ceived by the former Alien Property Custodian, 
from the sale of the pledged securities. 

(j) That the Congress has made said credits 
available for the general or administrative ex¬ 
penses of the Alien Property Bureau, and all 
control of the further disposition of said admin¬ 
istrative expense fund rests with the Congress of 
the United States.” 

These allegations simply show that the proceeds 
are in “Secretary’s Special Deposit Account No. 8” 
and while this account is subject only to the check 
of the Secretary of the Treasury, Congress has made 
said credits available to the Alien Property Cus¬ 
todian for the general or administrative expenses of 
the Alien Property Bureau. 

As shown on page 71 of the Attorney General’s 
original brief the funds are held by the Secretary of 
the Treasury, “for account of the Attorney General, 
Alien Property Bureau”, and, as pointed out in our 
original brief, (pages 18-30), there is no doubt that 
while the actual checks are drawn by the Secretary 
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of the Treasury they are done so only upon the order 
of the Attorney General who as successor to the Alien 
Property Custodian has complete control over the 
use and disposition of the funds in Account No. 8. 

The funds here involved were not covered into 
the Treasury. Moneys are covered into the Treasury 
only under the authority of Section 147, title 31 
U.S.C., which is derived from the Act of Congress 
of September 2, 1789, chapter 12, section 4, 1 Stat. 
65. Said section provides: 

“Sec. 147. Treasurer; duties. The Treasurer 
shall receive and keep the moneys of the United 
States, and disburse the same upon warrants 
drawn by the Secretary of the Treasury, counter¬ 
signed in the General Accounting Office, and 
not otherwise. He shall take receipts for all 
moneys paid by him, and shall give receipts for 
all moneys received by him; and all receipts for 
moneys received by him shall be indorsed upon 
warrants signed by the Secretary of the Treas¬ 
ury, without which warrant, so signed, no ac¬ 
knowledgment for money received into the pub¬ 
lic Treasury shall be valid. He shall render his 
accounts to the General Accounting Office 
quarterly, or oftener if required, and shall trans¬ 
mit a copy thereof, when settled, to the Secre¬ 
tary of the Treasury. He shall at all times sub¬ 
mit to the Secretary of the Treasury and the 
General Accounting Office, or either of them, 
the inspection of the moneys in his hands. 
(R.S. § 305; July 31, 1894, c. 174, § 4, 11, 28 
Stat. 205, 209; June 10, 1921, c. 18, § 304, 42 
Stat. 24.)” 

An examination of the Section quoted shows that 
when moneys are covered into the Treasury, the 
Treasurer of the United States gives receipts for 
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such money, which receipts are endorsed upon war¬ 
rants signed by the Secretary of the Treasury, in the 
absence of which an acknowledgment for money re¬ 
ceived into the public treasury would be invalid. 
After moneys of the United States have been received 
by the Treasury of the United States and covered 
into the Treasury they can be withdrawn only upon 
warrants signed by the Secretary of the Treasury and 
countersigned in the General Accounting Office, 
which duties are now performed by the Comptroller 
General of the United States. Against the credits 
thus created by the funds withdrawn on warrants as 
above described, vouchers are drawn by the disburs¬ 
ing officers of the Government for whom the credit 
is established for subsequent payment out of the 
funds, and these expenditures are subject to final 
audit by the General Accounting Office. 

No such situation exists with respect to the de¬ 
posit of Alien Property funds, or the proceeds of 
the bonds which belonged to the creditors of the in¬ 
solvent Commercial National Bank, which were de¬ 
posited in the account designated as “Secretary’s 
Special Deposit Account No. 8”. When these de¬ 
posits were made there was no attempt to comply 
with the provisions of Section 147, but instead the 
special account was simply credited with the amount 
of the deposits. It is obvious that the reason for not 
covering Alien Property money into the Treasury 
under Section 147 was to permit withdrawals there¬ 
from to avoid the restrictions which Section 147 
puts upon withdrawal of such money, and to enable 
the Attorney General to make withdrawals simply 
upon an order on this account, which the Secretary 
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of the Treasury would honor immediately by issuing 
his check in payment thereof. Since withdrawal of 
Alien Property funds, which now include proceeds 
of the bonds of appellee, is not upon warrant signed 
by the Secretary of the Treasury and countersigned 
in the General Accounting Office, but entirely upon 
the order of the Attorney General, the conclusion is 
inescapable that the funds are subject to the complete 
control of the appellant and that the Secretary of 
the Treasury acts simply as a custodian. 

This analysis establishes our contention that the 
Secretary of the Treasury acts simply as the bank of 
deposit of the Attorney General, hence the legal 
situation is the same as if the funds were deposited 
in the bank to the Attorney General’s credit, in which 
situation the Attorney General has both possession 
and control, for as admitted by appellant in his reply 
brief, page 17,—“if the Administrative Fund were 
a cash fund legally deposited in a private bank to the 
unrestricted credit of the Attorney General, then ob¬ 
viously he would have both possession and control 
of it.” 

The very designation of the account as “Secre¬ 
tary’s Special Deposit Account No. 8” is a clear indi¬ 
cation of this fact. 

Nor does section 9 (f) of the Trading with the 
Enemy Act have any bearing on this case since this 
section has to do only with cases arising with respect 
to property taken over by the Alien Property Cus¬ 
todian under the Act. It is conceded by appellant 
that this is not a cause of action arising under the 
Trading with the Enemy Act, and it is obvious that 
the proceeds of the bonds were not acquired by the 
Custodian under said Act. 
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CONCLUSION 


We submit that there can be no doubt that (1) the 
deposits made by the Alien Property Custodian in the 
Bank were lawful and created only a debtor creditor 
relationship and (2) that, since the proceeds of the 
illegally pledged bonds are under the control of the 
Attorney General he can and should be required to 
return them to the Receiver. 

Respectfully submitted, 

SWAGAR SHERLEY 

Charles F. Wilson 
H. B. Weaver, Jr. 

George B. Springstox 

Attorneys for 
Cary A. Hardee, Receiver. 





